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g 1050 17th Street, Suite 2300 08:11:54 9  Latham & Watkins ut 600 West Broadway, Suite 1800 in
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13 Rpage@stklaw.com 08:12:1113 Pmihe logal video specinlist. The cortified shorthand
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25 08:12:4425 THE VIDEOGRAPHER: And the witness may now be
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swom.
BARRY MINKOW,
having been administered an oath, testified as follows:

EXAMINATION

BY MR, POYFAIR;
Good morning, Mr. Minkow.
Good moming,
Can you please state your name for the record,
Barry Minkow, M-i-n-k-0-w.
And what is your address?
13983 Hickory Street in Poway.
, And you're affiliated with a company
called Fraud--

A. Discovery Institute,

Q. - Discovery Institute?

A. Cofounder, yeah.

Q. And what is the address there?

A. What is the address?

We've moved, so T'll get back to you. It'son

Business Park in Scripps Ranch, California, here.

Q. Okay.

A. Suite218.

Q. And have you ever had your deposition taken
before?

CrOPOPP

08:14:38 1
08:14:42 2
08:14:453
08:14:45 4
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about you before this today and now so far is that you're
going to have to slow down -

A, Allright, :

Q. -- because the court reporter has to get 5
everything dows.

A, Allright.

Q. Soif -- there may be times when cither sheorl
will ask you to siow down. We're not trying o be rude.

A. No, no, No problem.

Q. I'mjust trying to make sure we have a cleas
record that is usable for everyone. Do you understand
that?

A. Yes, 1do.

Q. Okay. Couple things. Number one, if -- if you
don't understand a question that T ask, will you tell me
that?

A, Twill,

Q. Now, I may or may ot rephrase it, depending on
what the question -- what your problem with the question
is, but T want to know if you don't understand a question,
Okay?

A, Yes,sir.

Q. Because at the end of the deposition, ] want to
make sure that you've had an opporiunity 10 answer fully
all the questions that 1 asked, and T want o make sure
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A. Yeah, but it was afl bad. I mean, it was like
for criminal stuff like from the ‘80s.

Q. Okay. But have you cver been involved as a
defendant in a legal, you know, in a civil action?

A. No, but I was on the class action suit for the
777z Best case '92 93, '94, '95, 1did depos on behalf
of plaintiffs, but that's -- for Omick, Herrington, &
Sutcliffe.

Q. Allright. Let's talk about, sir, the
general — some general guidelines that will help all of
us communicate betier and to generate a transeript that is
viewable for everyane. All right?

One of the things that we're both going to have
problems with is that -- and prabably the most important
thing we can do is to not talk at the same time. Do you
understand that?

A, Yes,

Q. Okay. The reason for that is because it's very
difficult for the court reporter, in fact, it's impossible
for the court reporter to get down what we're both saying
at the same time, and it makes things very difficult.

And if it's -- you make things difficult for the reporter,
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you understand it, Okay? !

A, Yes,sir.

Q. Second, there's going 1o be objections from time
to time, maybe not. Just a wild guess, Those objections |
are for a judge to rule on later, and unless your counsel :
instructs you not to answer, you're going to be required
to answer my question even if Mr. Porter makes an
objection. Do you understand that?

A, Yes,sir,

Q. Okay. Now, you've taken an oath.

A. Yesh.

Q. Okay. So the oath is the same oath ina
deposition as that which is given in a court of law. Do
you understand that?

A. ldo.

Q. And that you ate - you're to give your full -~
2 full and complete answer to the questions that I have.
Do you understand that?

A. Yes,sir.

Q. And that if you are — strike that.

You are subject to the pains and penalties of
perjury here just like you are in 4 court of law.

08:14:3123 she starts throwing things. We want to avoid that. 08:16:3423 A. Right.

08:14:3524 A, Tgetit, 08:16:3424 Q. Do you understand that?

08:14:3625 Q. So the other thing that I've already noticed 08:16:3625 A. Yeah. ’
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08:16:36 1 Q. Okay. Now, atthe end of the deposition, the 08:18:29 1 thatisif therc'sa question pending. I'm going to ask
08:16:41 2  court reponier is going lotype up @ transcript. Do you 08:18:32 2 you to just answer the question and then we'll goahead |
08:16:44 3  understand? 08:18:35 3  and take the break, Okay? [
08:16:45 4 A. (Witness nods head.) 08:18:37 4 A. Yeah.
08:16:45 35 Yes, sir. 08:18:37 5 Q. Allright. Now,T'm about ready 1o ask you a
08:16:47 6 Q. That's the other part. You have 10 answer 0B:18:40 6 question that is na fun 1o ask, but 've got to do it, s0
08:16:48 7  verbally. 08:18:44 7 bear with me.
08:16:49 8 A. Yeah. 08:18:458 Is there anything about your physical, mental,
08:16:50 9 Q. Eventhough wehavea video, we still need it 0B:18:47 9 orcmotional condition today that won't allow you to
08:16:5210 for the written transcript; thercfore, you have to answer 08:18:5010 understand the guestions that ] ask?
08:16:5511  verbally. 08:18:5311 A. Not that wou't allow me to understand the
08:16:5612 At the end of the process, the deposition oB:18:5512 question, no.
08:16:5713 process, you're going 10 get 3 COpY of that transcript and 08:18:5613 Q. If that changes at any time, will you let me
08:17:0014 you're going to be able to make changes. 08:18:5814  know?
08:17:0215 A. Right. 08:18:5815 A. Yeah.
08:17:0316 Q. The changes that you make are going 1o be 08:18:5916 Q. Okay. Isthere anything about your physical and
08:17:0617 subjectioour review, number one, and cross-cxamination, | 08: 19:0117 wental or emotional condition today that won't allow you
08:17:09818 Do you understand that? 08:19:0418 1o give me full complete and truthful answers? :
08:17:1019 A, Yes,Ido. 08:;19:0719 A. No.
0PB8:17:1020 Q. So generally speaking, those changes are changes | 08 19:0820 Q. Okay. If that chonges atany time during the
08:17:1621 andtypos and that type of thing and not substantive 08:19:1021 deposition, will you let me know?
08:17:1922 changes. Doyou understand that? 08:19:1222 A. Yeah.
08:17:2023 A, ldo. 08:19:1323 Q. Okay. Now,]wantio talk to you about some
08:17:2024 Q. Soif youhave substantive changes to your 08:19:2024 general topics before we get into specifics. Okay?
08:17:2325 testimony, you know, as the deposition goes through, I'm 108:19:2325 A. Yes,sir. :
page 11 Page 13|
08:17:27 1  goingtoask youlogo back on the record and say, "Do you 08:19:23 1 Q. Twantto--and for the foliowing questions,
08:17:31 2 remember what Isaid carlier in the deposition? 1need to 08:19:27 2 probably for the rest of the day or the morning, I'm going
08:17:32 3  changethat” Qkay? 08:19:30 3 o be asking questions that focus on the time thal you :
08:17:35 4 A. Yes, sir 08:19:34 4 started to investigate USANA until now. Al right?
08:17:36 35 Q. Allright. 08:19:395 A. Uh-hub.
08:17:38 6 THE VIDEOGRAPHER: Excuse me, Counsel, I'm [ 08:19:39 6 Q. Sothat's the period of time.
08:17:39 7  having a Yittle bit of cell interference, 08:19:417 So my question is: Describe for mc your methods
08:17:42 8 THE WITNESS: Oh, that would be his Blackberry, | 08:19:458 of communicating to others during that period of time,
0§:17:351 9 MR. POYFAIR: Probably is mine. 08:19:51 9  first verbally and then in writing?
08:17:5210 THE VIDEQGRAPHER: If you don't mind turning | 08:19:5510 De you communicale face to face with people?
08:17:5411 themoff. 08:19:5811 A, Yessin
08:17:5412 MR, POYFAIR: It'sa very difficult thing to do 08:19:5912 Q. Anddoyou communicate by phone?
08:17:5613 istowrm youwr Blackberry off. I'm willing to do it for 08:20:0113 A, Yes, sit
0D8:18:0014 you. 08:20:0214 (3. How else do you communicate with people?
08:18:0015 THE VIDEOGRAPHER: Thank you. 08:20:0515 A. E-mail on occasion, phone primarily.
08:18:0116 MR. POYFAIR: Allright. 08:20:0816 Q. Okay. How about Blackberries? '
08:18:0117 BY MR, POYFAIR: 08:20:10%7 A. That would rank up there with c-mail, so, yeah, |
08:18;0118 Q. Allright, Another thing is, this isnot an 08:20:1318 on occasion Blackberry, tae.
08:18:1219 endurancetest. We're going lo go for four hours as the 08:;20:1419 Q. How about texting?
08:18:1520 judgehas allowed us to do exclusive of breaks. Soifyou |08:20:1420 A. No. 1don't know how totext. And I'm telling
08:18:1821 need to ke a break at any time, let us know, you know, 08:20:1821 you. Bverybody texts me, and | never return one. IUs
0B:18:2122 foraony purpose, to chat with your counsel, facilities, 08:20:2122 pathetic. Thavea Blackberry, I know, I'm not a texter.
08:18:2423  whatever you need, Okay? Do you understand that? 08:20:2423 1know il's pathetic,
08:1B:2724 A, Yes,sir, 08:20:2524 Q. Have you had a computer and a Blackberry since
08:18:2725 Q. There's one exception to thal rule, though, and 08:20:2825 when you first started investigating USANAT
4 (Pages 10 to 13)
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08:20:33 1 A. Computer, yes, Blackberry probably sometime in, 08:22:33 1 Q. Was it sometime in the last three years?
0B:20:36 2 you know, during, but probably for the most part. 08:22:35 2 A. Oh, yeah. Imean, I've had probably couple back
08:20:38 3 Q. Okay. And whatis - who is your carrier for 08:22:38 3  and forth that, you know, as demands grow in terms of
08:20:42 4  your Blackberry? 08:22:42 4 memory, Il upgrade or something, but that's -- that’s
08:20:44 5 A, Ttis Verizon. 08:22:44 5  preny much standard.
08:;20:48 6 Q. Okay. And what computers do you use? 08:22:45 6 Q. Okay.
08:20:52 7 A. Thave onc that T usc my lapiop primarily. 08:22:48 7 A. It wasn't - you know, we didn't say, Hey, we're ;
08:20:55 8 Q. Okay. What other computers do you use? 08:22:50 8  doing this case, let's get a new computer, you know.
08:20:58 9 A. Primarily, we have onc at the house, but that is 08:22:53 9 Q. Okay. I'mjust irying to get as precise 3
08:21:0010 rare 08:22:5610 memory as possible, but the general timeline when you got
08:21:0111 Q. Allright, T- 08:23:0311 your new one, and you're telling me - and you're telling \
08:21:0212 A, My wife uses it more than i 08:23:0512  you don't recall atall?
08:21:0413 Q. So there's a computer at the house, your 08:23:0613 A. don't recall.
08:21:0714 Blackberry, and your laptop? 08:23:0714 Q. You don't recall what — so could it be in 20047
08:21:1015 A. Yeah, 08:23:0915 A. No. It's probably in the last 24 months or 50,
08:21:1016 Q. Okay. Now, [wantto make sure we've got a 08:23:1316 butljust don'tknow when.
08:21:1317 couple torms straight. 08:23:1517 Q. Somaybe 2006 or 20077
0B8:21:1518 When | say "you,” I'm referring to you, Bary 08:23:1718 A. Yeah. 1just--Tdon't know. I'msorry, I'm
08:21:1819% Minkow —- 08:23:2019 notuyingtobe evasive. 1don't know when I got it,
08:21:1820 A. Uh-huh. 08:23:2420 Q. Okay. Anddid you make any efforts {0 transfer
08:21:1821 Q. -- but I'm also referring 10 FD!, the Fraud 0g:23:2821 onydmaor information from your old laptop lo your
08:21:2522 Discovery Institute. 08:23:3422 current lapiop?
08:21:2523 A. Right. 08:23:3623 A. 1don't recall. i
08:21:2524 Q. Okay. AndTm- and so that guestion will also 08:23:3724 Q. Did you make any - did you make any cfforts to
08:21:2925 apply to the Fraud Discovery Institute. 08:23:4025 preserve any data that once existed in your -~ in your
rage 15 page 17§
08:;21:32 1 A. Same answer. 08:23:48 1 old--yourold laptop?
08:21:33 2 Q. Same answer, okay. 08:23:50 2 A. Again, Idon't know the lapiop time frame, 50 1
08:21:34 3 A. That's why, if 1 have o take the 1aptop out of 08:23:54 3  mean, if [upgraded a Japtop, i was 1o get more memory of
08:21:36 4  the church where the offices are of FDI, it's easy. 08:23:58 4  something. Thatsall
08:21:39 5 Q. Is there ~ do you have a computer at the 08:23:59 5 Q. Okay, Where did you buy your current laptop?
08:21:41 6 church? 08:24:02 6 A. 1don't know where | bought it, ‘Wehave a -~
0g8:231:41 7 A. Itsjust the lapiop. It's all I use, yeah. 08:24:04 7  youknow, online somewhere. 1 can check Tor you if you
08:21:44 8 Q. Okay. And how long have you owned the laptop 08:24:07 8 would like. Behappy t0.
p8:21:48 9  that you currently use? 0B:24:10 9 Q. Okay.
08:21:4910 A. Tdon't recall, 08:24:1110 A. And that would -- that would, you know, tell me
08:21:5211 Q. Have you owned 1t for the periad of time that 08:24:1311 when, 100, by the way.
08:21:5612 wereinterested in since you began the investigation of {08:24:1512 Q. Al weretrying o dois make sure thal we're
08:21:5913 USANA? 08:24:1613 abletoaccessall the documents that are potentially
08:21:5914 A. ldon'trecall, Imay have, 1 don't know when 08:24:2014 relevant o this case.
08:22:0215 1 bought my latest laptop. Sorry. 08:24:2115 A. Okay.
08:22:0516 Q. What year was it? 08:24:2116 Q. And one way to do that is 10 see what is on
08:22:0617 A. Idon't know that either. 08:24:2417 whatever lapiop you were using, ‘That's why 'm looking -
08:22:0818 Q. Was-- 08:24:2618 I'masking these questions preity carefully.
08:22:0919 A. 1can show it 1o you if you would like to stop 08:24:2918 A. Okay.
0B:22:1020 by theoffice. 1 don't really know. 08:24:2920 Q. Sothats something we're going o be prewy
08:22:1121 Q. No. I'mjustiryinglogeta feel for whether 5g:24:3121 interested in, but Tl move on.
08:22:1422 there's been any - anything contained within an earlier |08:24:3522 A. Okay. :
08:22:2223 laptop that has been destroyed. 08:;24:3523 Q. Sois it your best recollection that you have
08:22:2524 A. Idontknow. I'msomy. I don't. 1just 08:24:3924 used al least one, perhaps two laptops during this
08:22:2825 don't know when [ gol my new laptop. 1-- 08:24:4325 relevant period of time?
5 (pPages 14 to 17)
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A. Yeah. 1mean, again, I'll be happy to cheek
when | bought the laptop.
Q. Fair cnough. Good enough.
What e-mail addresses do you have?
A. Tve had one for Minkow @Integrity. That's it.
Never -~
Q. That'sit?
A. - changed itin1don't remember how many
years.
Q. Okay. Sothat's the only one you send e-mails
and that's the only one you receive e-mails?
A. Yes,sir.
Q. Now -~
A. And by the way, since Integrity is like been my
only mail preserve -- server forever, you know, you can,
if that will help you, I have oo problem with, you know,
giving you access 10 Integrity.com, and you can get what
you need.
MR, POYFAIR: Okay.
Did you hear that?
MR. PORTER: 14did hear that. Quit that
volunicering stuff.
THE WITNESS: 1mean, it's --  don't have
nothing to hide.
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Q. And when did you first have the thought that you
might want to investigate USANA?

In 2006.
When in 20067 .
Mid.

Mid, like?

Mid. Somewhere around the --

Eurly summer of 20067

Or nround that time period. | don't recall

exactly.

Q. Okay.

A. [had been getting pressure 10 Took into these
a5 the - you know, after the "60 Minutes™ thing aired on
May of '05. Morc and more people wanted me to look into
various network marketing.

Q. Okay.

A. Solots of e-mails, lois of consumers, Jots of
companics in the industry.

Q. So between — 1 want to focus your aitention now
between 2003 and mid 2006 and just ask you some very brief |
nuestions about that.

A. Uh-hub,

Q. What "60 Minules” program are yob tafking about?

A. That aired in May of 05 that 1 was profiled

rOPOPOF

08:25:3425 MR. POYFAIR: Okay. That's fine. 1 08:27:2925 with Steve Kroft,

page 19 Page 211
08:25:35 1 understand. 08:27:31 1 Q. Okay. And what companics were you - have you
08:25:35 2 THE WITNESS: It's no problem for me. 08:27:34 2 been asked to investigate?
08:25:36 3 BY MR, POYFAIR: 08:27:37 3 A, Asked or have we followed through with in
08:25:36 4 Q. Okay. Soyou senta letter1o Canaccord Adams 08:27:39% 4 investigating?
08:25:43 5  that asked them to preserve documents, Do you remember 08:27:40 S Q. First asked,
08:25:45 6 hw? 08:27:41 6 A. Multiple. Tcouldn't count.
08:25:45 7 A. Yes. My lawyer sent that. 08:27:42 7 Q. Name those that you can recall?
08:25:48 8 Q. Allright. Sodo you have a name for that type 08:27:43 8 A, 1couldnt. Under oath, you know, T wouldn't
08:25:50 9 of lenter? 08:27:47 9  know ail of them.
08:25:5110 A. No. Send the Canaccord Adams get the document’s | 08:27:4810 Q. AllI'm asking you is 10 ~ certainly USANA.
08:25:5511 mname. No, thereisno particular name. 08:27:5111  yes?
08:25:5712 Q. So when you first started your investigation 08:27:5112 A. Yes,
08:25:5913  with USANA, did you understand that it would be important | © 8:27:5113 Q. And Mannatech?
08:26:0214 to preserve all of the documents that you were collecting 08:27:5314 A. Yes.
08:26:0615 and that you seat and received? 08:27:5415 Q. And any others; just well me wha?
08:26:1016 A. When I -~ ¥'m sorry? 08:27:5616 A. Federal Chamber of Commerce, Arbonne, you know,
08:26:1117 0, Let me rephrase the question. 08:28:0117 the gamut,
08:26:1318 A, Sure. 08:28:0218 Q. Okay.
08:26:1419 Q. Ivs probably a bad one. 08:28:0319 A, ljustdon't -~
08:26:1520 When -- ler's just start with asking, when did 08:28:0420 Q. Any others that you can recall at this time?
08:26:1921 you first have the thought that you might want 1o 08:28:0621 A. Not at this time, They weren't memorable. T
08:26:2222 investigate nework marketing companies in general? 08:28:0722 mean, buy, you know, a lot, from various - yeah.
08:26:2723 A. December -- or excuse me, late '03, carly '04 -- 08:28:1123 Q. And which of those newwork marketing companies i
08:26:3024 Q. Okay, 08:28:1324 did you actually do any investigntion? :
08:26:3225 A. --with Federal Chamber of Commerce. 08:28:2125 A. Federal Chamber of Commerce in 03 and ‘04, We
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08:28:25 1 looked at Mannatech & lintle bit, but never released a 08:31:20 1 A. Yes, sir,
08:28:29 2 teport. Looked at a couple others without releasing a 08:31:21 2 Q. When was that retention?
08:28:32 3 report, quick consumer questions about compensation plans, | 08:31: 22 3 A. Some time in ‘06, I believe. J
08:28:36 4 something like that either by phone or e-mail. 08:31:24 4 Q. Do you know when? Can you be any more specific? i
08:28:40 5 And how Far is the period? You're just -~ your 08:31:26 5 A. Around the same time frame; October,

08:28:44 6  cutoff is'067 08:31:28 6 November-ish, probably.

08:28:45 7 Q. Yeah. 08:31:29 7 Q. Okay.

08:28:46 8 A. And then USANA, That's all T can recall -« 08:31:30 8 A. Tthink I had him look at Manmatech and USANA
08:28:49 9 Q. Okay. 08:31:33 9  and then continue with USANA.

08:28:4910 A, - atthis time. 08:31:3810 Q. Okay. And when did you first cantact or have !
08:28:5011 Q. Allright. Okay. [wantio focus your p8:31:4111 any contact with Doug Brooks?
08:28:5612 attention on USANA and your investigation of USANA, 08:31:4412 A. '03 or'04 on the Federal Chamber of Commerce
08:29:0613 What was it about USANA in the summer or the 08:31:4713 case, Hewrotean opinion for that.

08:29:1014 middle of 2006 that caused you to start the investigation? 08:31:4914 Q. And have you ever had an anorney-client priv -~
08:29:1615 A. Variaus, you know, phone calls, c-mails from 08:31:5235 orattomey-client relationship with Doug Brooks?
08:29:1816 people regarding - typical, you know, 08:31:5516 A. More as an outside expert for us.

0B:29:2217 Q. Who contacted you? 08:31:5717 Q. Okay.

08:29:2418 A. ‘There’s - I don't recall who, but typical 08:31:5818 A. But great guy and -- you know.

08:29:2719 swndard process of business for us is they read about you 08:31:5919 Q. Ckay. So about by November of 2006 you had
08:29:3120 orsceyouonaTVshawor read an article, They c-mail 08:32:0420 decided 10 conduct an investigation with USANA, at feast
08:28:3421 you or call you and say, T'm in this deal. I'min this 08:32:0621 by thattime?

0B:29:3822 company. Would you check il ous? 08:32:0722 A, Yes, sir.

08:29:4023 Q. Okay. And did you receive -- so you received 08:32:0723 Q. Okay. And what did you imend to do o complete
08:29:4424 ec-mails about USANA during 20067 08:32:1124 your investigation at that time?

08:29:4725 A. Thave, and other companies, yeab. 08:32:1425 A. 1dont undersiand the question.

Page 23 Page 25
0B8:29:49 1 Q. And other companies. 0B8:32:16 1 Q. Okay. Was - was therca— did you make a plan
08:29:50 2 And did you keep those e-mails? 08:32:22 2 on how you were going to investiguie USANA before you .
08:29:52 3 A. Tdon't--1don' recail. Probably if we did 08:32:27 3 stavted in November contacting peoplc to complete the ’
08:29:54 4  not do anything actionable, there would be no reason to, | 08:32:31 4 investigation?
08:29:57 5 butldon'trecall. 08:32:31 5 A. Typically what will happen is we'll get acall J
08:30:01 & Q. Yeah. 08:32:33 6 from somebody about a company, and it has 10 meet what we .
08:30:10 7 Was there a time that you made a decision that 08:32:36 7  call probuble cause. IU's our burden for probable cavse,
08:30:14 8  you were going to actively investigate USANA? 08:32:40 8 und we - once it's an iniernal thing that constitutes
08:30:20 9 A. Evidently. 08:32:48 9  probable cause that i's highly likely that there's 8
08:30:2110 Q. When was it? 08:32:5110 cumpany commilting a financial crime in progress.
08:30:2211 A. 1don't recall when exactly. Sometime in '06. 08:32:5411 Typicatly - before USANA more it was investment fraud, ;
08:30:2412 Q. Okay. Was it carlier than November of ‘067 08:32:5812 pyramid schemes, whatever, notwithstanding Federa) Chamber
08:30:2813 A. Probably, yeah. 08:33:0213 of Commerce.

08:30:2914 Q. Okay. 08:33:0214 We checked out USANA. Looked at our internal
08:30:3115 A. It was - yeah, Probably leading up t0 that, 08:33:0515 methodology of resolving that, yeah, its highly likely
08:30:3416 yeah. 08:33:0816 that this is a financial crime in progress, and we
08:30:3417 Q. All ight. Okay. When did you first walk to 08:33:1317 conducled our investigation.

08:30:3918
08:30:4219
08:30:4320
08:30:4421
08:30:4922
08:30:5623
08:31:1324
08:31:1728%

M. Fitzpatrick?

A. 2003, 2004.

Q. Okay. When did you first tatk to
Mr. Fitzpatrick about USANAT?

A. September or October of 06,1 think.

Q. When did you first retain «- stike that.

Did you at one point retain Mr. Fitzpatrick to

do an analysis or study about USANA?

08:33:1418
08:33;1619
08:33:1720
06:33:2121
08:33:2522
08:33:2723
08:33:2924

08:33:3025

Q. Okay. When you say “internal methodology,” what 1
are you talking sbout?
A. How we arrive proprietary tnowledge regarding
whether we believe somebody is perpetrating frand.
Q. And how do you do that?
THE WITNESS: Dolhaveio tell my proprietary
methodology?
MR, PORTER: Well—
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08:33:31 1 MR. POYFAIR: Well, Y1l — let me sec if 1 can 08:35:18 1 technically employees, experts as subcontractors, not
08:33:32 2 ask the question that doesn't get to that because that's 08:35:21 2 technically employees.
08:33:34 3 notreally what | am interested in. 08:35:22 3 Q. How about staff, secretaries, paralegals that
08:33:36 4 THE WITNESS: Okay. 08:35:25 4  typeof thing? :
08:33:36 5 BY MR, POYFAIR: 08:35:26 5 A. Yeah, We, you know, pretty much on our own We
08:33:36 6 Q. Do you consult any outside experts? 08:35:29 6  use, you know, 1l use somebody within the church who
08:33:38 7 A. Absolutely, yeah. 08:35:34 7 works at the church as well
08:33:39 8 Q. Oksy. And did you in the USANA case? 08:35:35 8 Q. And what are the names of those people?
08:33:42 ¢ A, Probably, yeah. ¥8:35:37 9 A. Tl use Shannon Bogher, B-o-e-l-t-e-r, and :
06:33:4310 Q. Whoarethey? 0B:35:4110 then we had a Jady up until April of ‘07 named — who just
08:33:4411 A. It would be Robert Fitzpatsick, for one, 08:35:4911 got married, She got marmied and moved to Seattle. So 3
08:33:4612 Q. Yeah. 08:35:5012 she was with us during that time as well.
08:33:4813 A. Maybe Jon Taylor at the time, 1 don't recall, 08:35:5313 Q. Okay. :
08:33:5014 Q. Okay. 08:35:5314 A. And I forget her name.
08:33:5015 A. And certainly Doug Brooks probubly by phone -~ 08:35:5515 Q. Who after that worked with you from the church?
08:33:5316 Q. Allright. 08:35:5816 A. Just pretty much just her.
0B:33:5317 A. - orc-mail. 08:36:0017 Q. Okay
08:33:5418 Q. Whotlse? 08:36:0218 A. Sean's wife, Sean's our media guy. Sohis wife |}
08:33:5619 A. You know what? 1dont, you kow, recall, bt 08:36:0519 is pregnant, They nced a Yitle extra income. So she can
08:33:5920 we may do some preliminary investigative background checks | 0 8:36:0920 help Shannon, and some of that help is doing FDI stuff.
08:34:0321 like, you know, for past Jawsuits or things like that, and 0B:;36:1121 Q. And the media guy you're talking about is Sean? |
081:34:0522 we would usc our public records people o do that. 08:36:1422 A. Scan that works at our church.
06:34:0823 Q. Okay. 08:36:1523 Q. What is his name? '
08:34:0924 A. Sowe probably did that as well, 08:36:1624 A. Scan. And you're going to ask me his last name, :
08:34:1025 Q. What else? 08:36:1925 aren't you?
Page 27 page 2% |
08:34:14 1 A. Interms of owside people? 0B:36:i9 1 Q. Yesh :
08:34;17 2 Q. Yes. 08:36:192 A. 1dont know.
08:34:20 3 A. That's pretty much records, cxperis, you know, 0B8:36:193 Q. That's what lawyers do.
08:34:25 4 reading of the materials. 08:36:234 A. Maybe i's on our web site.
08:34:27 5 Q. Okay. Now, at this lime, say, November of 2006, 08:36:24 5 Can you cheek that for me?
08:34:31 & did Fraud Discovery Instinte have any employees? 08:36:266 His wife heips out. Has the last couple months.
08:34:37 7 A. Yes. 08:36:307 Q. Is heaffiliated with a company?
08:34:38 8 Q Who? 08:36:31 8 A, No. No, He's just primarily the church media
08:34:40 9 A. 1don'trecnil who exactly was working, but 0B:36:34 9 guy. It's his wife that we're using.
08:34:4410 primarily it's me that writes the reports and dogs the 08:36:3%10 Q. Okay. Have you cver spoken with any hedge
0B:34:4711 invesiigation. 08:36:4511 funds, broker/dealers or institutional investors --
08:34:4812 Q. Was there anybody else who was employed by Fraud | 0833 6:5212 MR. PORTER: You -~ maybe you can break those
08:34:5113 Discovery Institute from November of 2006 until the 08:36:5413 down.

08:34:5314
08:34:5315
08:34:5616
08:34:5817
08:35:0118
08:35:0319
06:35:0620
08:35:0821
08:35:0922
08:35:0923
0B:35:1124
08:35:15253

present?

A. Tdhave to cheek, T be happy to.

Q. Can you recall any name as you sit here today?

A. Well, Juan Lopez is our president and CEOQ, so he
is definitely an cmployee,

Q. All right. Who else?

A. Tcheck a payroll recard for you, can't
recall who,

Q. Youcan't-

A. Nothing that was -- nobody that was materially
involved with the USANA investigation, Because we use
like investigators as subcontractors, they're not

08:36:5414
08:;36:5415
08:36:5716
08:36:5817
08:37:0218
08:37:0519
08:37:0620
08:37:0721
08:37:0822
08:37:1023
08:37:1324

08:37:1425 Q. Okay.

BY MR. POYFAIR:
Q. Yeah, 1just want to first want o get - we
will break them down ane at a timie. But have you ever
spoken to hedge funds, institutional investors,
broker/dealers, anatysts? 1
A. Yes, sir.
Q. About USANA? :
A. Yes, sir.
Q. When was the first time you spoke 10 any of
those types of people about USANA?
A. November of '06.
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08:37:18 1 A. Aslrecall 08:39:05 1 know, I'mnot wyingtobe cvasive. 1 just don't recall,
08:37:20 2 Q. And who did you speak with first? 08:39:07 2 Q. You just don't -- okay.
08:37:24 3 A. 1was asked to participate in the Value 08:39:09 3 And did you prepare any noies for your --
0B:37:26 4 Investors Congress in -- was it October or November of 08:39:10 4 A. Yes, I did, sir,
08:37:30 5 ‘067 Whatever it was, And -~ 08:39:11 5 Q. And did you keep any of them?
08:37:32 6 Q. Tt was November 6th through 9th? 08:39:13 & A. Tdid
08:37:35 17 A. InNew York, yes. 0B:39:16 7 Q. And whercare they?
08:37:36 8 Q. Does that ring any bells? 08:39:16 8 A, Tt was just lke a PowerPoint presentation, as I
08:37:37 9 A. Yesh. There's probably a video transcript 08:39:28 9 recall
08:37:4310 because they videotaped it. 08:39:1910 Q. What was the topic of the presentation?
08:37:4411 Q. Okay. 08:39:2111 A. Tt was on Mannatech primarily and then USANA as
08:37:4412 A. So you'll be able to see exactly what 1 said, 08:39:2512  welk
08:37:4713 Q. And they is who? 08:39:2613 Q. And what was the purpose of the speech?
08:37:4914 A. The people who put on the Value Investors 08:39:3214 A. They had asked me what -- 1o speak on a company
08:37:5215 Congress, 08:39:3715 that -- an industry or a cOmpany for their session that T
08:37:5216 Q. And-- 08:39:4216 thought could be in danger of perpetrating fraud. And
08:37:5217 A. Whitney Tilson and -- yeah. 08:39:4617 they wanted to know - they, being Whitney said, you know,
08:37:5418 Q. And who was — with whom was Whitney Tilson 08:39:5018 read about you uncovering fraud privately. Docs it
08:37:5719 involved? 08:39:5319 ranslate into public companies? Can you uncover -~
08:37:5820 A. Tt was his, him and some other guy. But if you 08:39:5820 (Instruction from the reporlier.)
08:38:0021 poto VoluelnvestorsCongress.com, you'll be able 1o sce 08:39:5821 THE WITNESS: -- a fraud proactively in a public
08:38:0422 his name. 08:40:0122 company, I'msomy.
08:38:0423 Q. So youspoke there? 08:40:0323 BY MR, POYFAIR:

08:38:0524
08:38:0725%

A. Two sessions. One in a breakout accounting
session with Professor Gortee who has an accounting Ph.D.,

08:40:0324
08:40:0525

Q. This is whal happens when cither one of us speak
too fast.

page 31 page 331{
08:38:11 1  and the other was to the general session, where ITgota 08:40:06 1 A. But nothing gol thrown.
08:38:14 2  very unfavorable ratings. 08:40:09 2 Q. Yes. Notyet,
08:38:16 3 It was a first -~ 1 got a very unfavorable 08:40:10 3 A. Towasn't that bad. 1
08:38:19 4 rating for the big one. They said [ was too fupny, and 08:40:10 4 Q. The morning is young. :
08:38:21 5 they wanted much more meat like 1 gave in the accounting 08:40:15 5 All right. By that time had you shorted any
08:38:25 6 class where there was like 50 or a hundred people. 1said 08:40:23 6 USANA -
08:38:27 7 Ihadmore time then. So they didn't -~ £ got poor 08:40:24 7 A. Yeabh.
08:38:29 8  seviews. That was Jike stunning, So I was - you know, 08:40:24 8 Q. - or Mannatech stock? j
08:38:33 9 humbling, actually. 08:40:26 9 A. 1believe 1 did and disclosed it lo - on iape
08:38:3310 Q. Yeah 08:40:2810 tothe people there in the audience. When I made some :
08:38:3411 A. 1deserved it, | mean, but I was rying 1o be 08:40:3011 joke and said, "When I wasa crook, I didn't even short my
08:38:3612 more funny than [ was factual, but - 08:40:3412 ownstock,” whichl didnt. And then I said, "ButT'm
08:38:3913 Q. Okay. Sointhe general session, how many 08:40:3813 shorting these w0 companies,” and that was my disclosure.
08:38:4114 people were there? 08:40:4014 Q. And did you tell them why you were going to :
08:38:4115  A. 3,400 08:40:4215 short them? .
09:38:4316 Q. Okay. Andinthe accounting session you said 08:40:4316 A. Yeoh. 1thonght that they were financial crimes
08:38:4417 about a hundred? 08:40:4417 in progress because of what believed to be a fraudulent :
08:38:4518 A. 5010 a hundred, in that range, yeah. 08:40:4818 business model.
08:38:4719 Q. Who else spoke there besides yourself? 08:40:4818 Q. And by that time had you conducled the due
08:38:5120 A. Spanos, you know, guys who are much smarter than | 08:40:512 0 diligence that you described carkier?
08:38:5421 Iamand much more experienced. 1 probably didn't belong | 08:40: 5221 A. Yes. That and the cumulative effect of the :
08:38:5722 there. 08:40:5522 Federal Chamber of Commeree from '03 and ‘04 ali the way
08:38:5823 Q. Okay. Who else spoke besides Mr. Spanos? 08:40:5923 up.
08:39:0124 A. You know what, sir, I'm really -- T'm sorry, but 08:40:5924 Q. What is the Federal Chamber of Commerce?
08:39:0325 thatis a public record who spoke, Youcan - [ you 08:41:0125 A. They're in San Dicgo, and they were 3 private

9 (Pages 30 to 33)
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08:61:03 1 MLM that a college student came to us, couldn't get her 08:43:29 1 investigating them, but 1 didn't have no knowledge of

08:41:09 2  money back after n convention, 08:43:31 2 that

08:41:11 3 So in ‘03, '04, we sent Don Ray to the 08:43:31 3 And | said it was sheerly, yob know, just luck.

08:41:14 4  convention in Long Beach todo his homework. Andinstcad | 08:43:33 4 And (hen there was another article in November of '06 in

08:41:18 5 of investigating he signed up, No, T'm just kidding. He 08:43:36 5  the "Times” tlking about the effect of the new FTC rule,

08:41:21 6 cnded up joining. He's a big wig now. 08:43:38% 6 not to be confused with the Federal Chamber of Commerce

08:41:23 7 He came back and gave us the documeniation. We 08:43:42 7 e

08:41:25 8  issued areport to the Better Business Bureau, the FTC, 08:43:43 8 Q. No. Actually, Fm very familiar with that.

08:41:29 @ Doug Brooks, Robent, myself, and she got her money back. 08:43:45 9 A. Yeah.

08:41:3310 Q. Okay. 08:43:4610 Q. Okay. Lc\mcjustaskyounbroadqucslion.

08:41:3411 A. And they chonged their compensation model, as T 08:43:5311 'm going to focus your atlention now between

08:41:3712 understand it. 08:43:5612 November and the beginning of November 2006 and the end of

08:41:3813 Q. Aliright. Okay. Soon the 6ih through the 0B:43:5813 2006. During that period of time, identify for me any :

08:41:4214  Oth, Whilncy Tilson invites you out. You speak during & 08:44:0214 hedge funds with which you hind any contact with?

08:41:0615 three-day program. How many times did you speak? 08:44:0815 A, As far as Trecall, it was just Whitney at that

08:41:48156 A, Twice. 0B:44:1116 time.

08:41:4817 Q. And you've identified those? 08:44:1217 Q. Aliright. And what hedge fund was he?

0B:41:5118 A, Yes. 08:44:1418 A. 1don' know the name of his fund. Something

08:43:5119 Q. How long did the speech last o the general 0B:44:1619 Partners.

08:41:5620 group? 08:44:1720 Q. But you don't know the name of the fund?

08:41:5721 A. 35,40 minutes, approximately. 08:44:1921 A. Not offhand, sir.

08:41:5822 Q. Andtherewasa-- 08:44:2122 Q. During that same period of time, identily any

08:42:0023 A. A poor rating, yes. 08:44:2723 instilutional investors that you were in contact with? '

08:42:0124 Q. Butthere also youdid a PowerPoint? 0B:441:3224 A. 1believe it was just limited in scope 10

08:42:0525 A. Idid. Tl give that 1o you. Ithink Tcan 08:44:3425 Mr. Tilson, 1could be wrong, but 1 befieve there was
page 35 Page 37

08:42:08 1  dig that up perhaps through ~ through Whitney. 08:44:37 1 just Mr. Tilson at that time?

08:42:11 2 Q. Allright 08:44:40 2 Q. And how - :

08:42:20 3 A. Because 1 forwarded him the slides ahead of time 08:44:41 3 MR, PORTER: What is the time frame again? i

08:42:23 4  forhis technical guy. 08:44:42 4 THE WITNESS: Up until January - December 31, |:

08:42:26 5 Q. Whois David Palagrini -- Pelligrinelli? 08:44:43 5 06

08:42:29 6 A. Does public recard searches on properties. One 08:44:44 6 MR. PORTER; From when? November?

08:42:34 7  of ourtests for fraud is undisclosed debt, 50 -~ 0B:44:47 7 MR. POYFAIR: Yeah

08:42:38 8 Q. Undisclosed debt? 08:44:47 8 THE WITNESS: Yeah.

08:42:39 9 A. Right. 08:44:47 9 MR. PORTER: Se acouple months?

08:42:4510 Q. And describe the work that Mr. Pelligrinelli did 08:44:4910

08:42:4811
08:42:4912
08:42:5113
08:42:5214
08:42:5715
08:43:0116
08:43:0817
08:43:1018
08:43:1019
08:43:1220

for you?

A. Title searches as I recall.

Q. InUnh?

A. Yes, sir

Q. In--later in November of 2006 you had contact
with Mr, Tilson about disseminating the letter or
disseminating the "New York Times" anticle. Do you recall
that?

A. You mean, you're talking about in November -
yeah, 11hink the "New York Times" did a story about -

0B:44:5111
0B8:44:5112
08:44:5413
08:44:5614
08:44:5815
08:45:0216
08:45:0417
08:45:0518
08:45:0719
0B:45:1020

MR. POYFAIR: Right. just during that period.
BY MR. POYFAIR:

Q. During that same period of time, same question
about broker/dealers?

A, Yeah. Td say it would be the same answer, you
know. 1don't belicve there was a lot of communication
before the end of ‘06,

Q. Okay.

A. Partly because - I'm saying that because 1 had
E. coli like the last couple weeks of '06. That was just
like killing me. 1t almost killed me. And so I was out

08:43:1721 well, wait a minute, because there's two instances. One 08:45:1321 like for like o weck or two real bad.
0B:43:1922 wasthe Auorney General saying they were invesligating 08:45:1622 Q. Okay. Soit's your testimony that you dom't
08:43:2223 Mannatech like a few weeks after I spoke, which that was | 0 §:45:1823 recall any contacts with any institutional investors --
08:43:2624 sheer luck, you know. So you getup there and speak, and | 08:45:2424 A T-
08:43:2725 then three weeks later the Anorney General s 08:45:2425 Q. ~ hold on -- broker/dealers, hedge funds other
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08:45:27 1 than Mr. Tilson during 20067 08:47:31 1 A. Investigating, researching.
08:45:31 2 A. Yeah, butI-- and I could be wrong, but that's 08:47:34 2 Q. Describe what you mean by that?
08:45:34 3 my recollection. 08:47:36 3 A. Assimilating information and researching as we
08:45:48 4 Q. Same question during the same period with 08:47:39 4 do.
08:45:51 5 respect {oasset managers? 08:47:40 5 Q. When did you first decide that you were going 1o
08:45:53 6 A. Yeah. 1don't think 1 did, and - at that time 08:47:43 6  generale a writlen repont?
0B:45:58 7 period, butl—you know, I may have, but I don't recall. | 08:47:46 7 A. You know, it was - 1 don't, you know - it kind
08:46:01 8 Q. Same question, same period of time abowt 08:47:49 8  of was - it kind of just the more you looked, as we saw
08:46:04 3  investment analysts? 08:47:56 9 it, the worst it gol. :
08:46:0510 A. Same answer, Can 1say that? 1 mean Idont - 08:47:5810 So an inductive investigation we betieve is the ;
08:46:0811 Q. Yeah. 08:48:0311 only kind we like o conduct; and that is, you know, given
08:46:0912 A. Okay. 08:48:0712 the benefit of the doubt, let the evidence lead you where ,
08:;46:0913 Q. Solong asit's accurate. 08:48:1013 itdocs. We don't go and say, We hate these guys.
08:46:1114 A. Yeah. As bestas [ recall. 0B:48:1214 They're awful. We're going to, you know, write an cvil
08:46:1215 Q. Again, just— 08:48:1615 report about them. We try to be inductive and not '
08:46:1316 A. lknow. I'mjustiryingto think, Youknow, | 08:48:1816 deductive. Solbelieve that we adhered to those :
0B:46:1517 don'tthink1did. 08:48:2117 principles of inductive investigation.
08:46:1618 Q. Allright, Same question, same period of time 08:48:2318 Q. Okay.
08:46:1919 regarding investigators for investment - investigators | 08:48:2319 A. And as it -- as we continued to gather
08:46:2120 for investment analysts. Do you understand? 08:48:2520 information, we just felt that it was layers upon layers.
08:46:2721 A. No. Like what is that? 08:48:2921 InDecember, for example, finding out about Licchiensiein,
0B:46:3122 Q. Well, you know what investment analysts are, 08:48:3322 finding out about renouncing of citizenships, and :
08:46:3323 right? 08:48:3623 everywhere we turned probable cause and what we perceived
08:46:3324 A. Uh-huh. 08:48:4124 1o be misreps is the key, misreps. Lies aren’t i
08:46:3425 Q. People — I'm talking about people who 08:48:4525 compantmentalized in our theory, You're going to lie
pPage 39 page 41}
08:46:36 1  actually - who they conlract with or who arc employed by | 08:48:49 1 about Licchtenstein in order to be consistent when it ‘
08:46:39 2  them o conduct investigations. Were you in contact with 108:48:51 2  serves your best interest, you lie anywhere.
08:46:42 3  any of those types of folks? 08:;48:53 3 That was - T} not saying that you have to :
08:46:43 4 A. Yeah. Not that I recall at that time. 0B:48:53 4 believe that. T'm just suying that's how ~- the
08:46:47 5 Q. And portfolio managers, same period of time, 08:48:56 5 methodology that we use. You don't lic and
08:46:50 6  same question? 0B:48:57 6 compartmentalize.
08:46:51 7 A. And the same answer, as best as I can recall. 0B:48:59 7 Q. Allow me to persist with my question. When did
08:46:53 8 Q. Mutual funds, anybody related to mutual funds, 08:49:02 8  you decide you were going to issue a writien report? i
08:46:56 9  same period - 08:49:059 A. 1don't recall.
08:46:5710 A, Yeah 08:49:0610 Q. What -
0p8:46:5811 Q. --same question? 08:49:0611 A. As the evidence mounted.
08:46:5912 A. And the same answer, 08:49:0812 Q. What year was it? :
08:47:0113 Q. And any rescarch analysts at all during that 08:49:0913 A. Tt was either '06 or'07, but late '06,'07. 1 :
08:47:0714 period of time? 08:49:1314 dont remember, Butit was done inductively. Thatsatl |
08:47:0715 A. Not to my knowledge, sir. 0B8:49:1715 1was trying to say.
08:47:1016 Q. From the time between November and theendof | 08:49: 1816 Q. Now, the report, what date was the report
08:47:1217 year-- 08:49:2017 issued?
08:47:1318 A. Wcre tatking about aside from when I spoke in 08:49:2018 A. In February or March -- February. February.
08:47:151% front of all those people? 08:49:2419 Q, Okay. The datc of the “Wall Street Journal” |
08:47:1620 Q. Yeah, 08:49:2720 article was?
08:47:1621 A. So obviously therc's a lot there. 08:49:2821 A. March.
08:47:1822 Q. Yeah 08:49:2822 Q. 167
08:47:1923 So generally speaking, what were you do -- what 08:49:2823 A. Uh-huh,
08:47:2224 were you doing during thal period of time as it relates 10 08:49:2924 Q. ! want to focus your auention on that period of
08:47:3025 the USANA investigation? 08:49:3125 time. 1
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08:49:31 1
08:48:32 2
08:49:35 3
08:49:40 4
08:49:41 5
08:49:43 6
08:49:45 17
08:49:49 8
08:49:51 9
08:49:5110
08:49:5111
08:49:5412
08:49:5513
08:49:5914
08:50:0315
08:50:0416
08:50:0817
08:50:1218
08:50:1519
08:50:2120
08:50:2321
08:50:2922
08:50:3223
08:50:3324
08:50:3725

A, Okay.

Q. Okay. During that period of time, identify for
e, if you would, any hedge funds with which you were in
contact?

MR. PORTER: So the time frame was February and
March 20077
MR, POYFAIR: It's January, February and up to
March 15th of 2007,
THE WITNESS: Uh-huh.
BY MR. POYFAIR:
. Okay. Do you undersiand the question?
Yeah,
Okay. Please answer it.
“The - aside from M, Tilson who 1 talked 107
. Right.
. Tony Bravn who manages his own money in
New York. 1think it's a company called Cactus Capital.

Q. Okay. Tony?

A, Braun, yeah.

Q. Okay. Whoelse?

A. And well, Sam Antar, but that was not
broker/dealer, but just so you know.

Q. We'll be genting into that a litde bit later.

A, Yeah.

Q. Whoelse?

POPOPR

08:51:41
08:51:43
08:51:47
08:;5%51:48
08:51:48
08:51:30
08:51:53
08:51:55
08:51:55
08:51:5610
08:51:5811
08:52:0012
08:52:0513
08:52:0614
08:52:1315
08:52:1516
08:52:1717
08:52:2118
08:52:2319
08:52:2420
08:5232621
08:52:2922
08:52:2923
08:52:3024
08:52:3225

\DG)\IO\U‘-DLA’NF‘

MR. POYFAIR: You'Te going to have o write more [;
legibly.
BY MR. POYFAIR:
Q. Whoelse?
A. As faras | can recall, that's it, unless you
have a document that would refresh my memory.
Q. Okay. I'mjust tooking for your best
vecollection.
A. Yeah.
Q. SoT've got Cactus, Antar, D. E. Shaw, and !
Tilson's company? f
A, Yeah, Howard Sirola.
Q. Who is that?
A. He worked - he represented Mr. Braun,
Q, How about Laminar?
A. Thats D, E. Shaw. They're all one company.
Q. Yeah, that's right.
Any others?
A. Naot to my knowledge.
Which one is not going 1o ge me sick?
MR. PORTER: I think | have drank out of both of
them.
THE WITNESS: Give me your water, would you?
MR, PORTER: Let's take a break.
THE WITNESS: No. No. I'mall right. Twant

08:50:38 1
08:50:41 2
08:50:42 3
08:50:42 4
08:50:46 5
08:50:50 6
NB:50:53 7
08:50:56 8
08:51:00 9
08:51:0210
0B8:51:0511
08:51:0612
08:51:0613
08:51:1014
08:51:1415
08:51:1516
08:51:1717
08:51:1918
08:51:1919
08:51:2120
08:51:2221
08:51:2522

Page 43

A. That knew about probably - that's a
broker/dealer?

Q. No.

First I'm going to ask you to generate forme a
list of hedge funds with whom you had contact from
January ist, 2007, to March {51h, 2007,

A. Lanicr, the one that I spoke to in January in
Houston which is another fund called Shaw, D, E. Shaw.

Q. Allright

A. AngdT-- because I taught for them in Janvary of
07,

Q. Right.

A. Tpresented that T was going to issue a report
and -- and 1 gave them some generalities about why 1
thought it was a --

Q. Allright. We're going to gel 10 that stuff.

A, That was a hedge fund.

Q. Yeah,

T'm just trying to get the names of the hedge
funds with whom you had contact during --

A. So i would be that one.

Q. Okay. Who else?

08:52:32 1
08:52:47 2
08:%2:47 3
08:52:47 4
08:32:47 5
08:52:47 6
08:54:14 7
08:56:45 8
08:56:45 9
08:56:4510
08:56:5011
08:56:5312
08:56:5413
08:56:5514
08:56:5915
08:57:0216
08:57:0517
08:57:0718
08:57:0819
08:57:1120
08:57:1121

08:57:1522"

Page 45

to keep poing, Go obead. Go ahead.
MR. PORTER: Tl just keep -
THE WITNESS: Let's keep going. Tt} live.
MR. PORTER: 'This one I have, but it's cold.
MR. POYFAIR: Let's take a break.
THE VIDEOGRAPHER: Off the record at 8:52.
(Recess taken.) :
THE VIDEOGRAPHER: Back on the record at 8:36.
BY MR, POYFAIR: :
Q. Okay. [think we had just finished 2 fist of i
the hedge funds with whom you had contact during that
period of time, January, February, and earlier March,
okay?
Next question is any broker/dealers that you
were in contact during the same period of time?
A. Not that I recall. And, you know, I did tatk 1o
broker/dealers, but It wasn't about USANA.
Q. Yeah. :
A. 1spoke at Lanier, but it wasn't about USANA.
Tt was nbout -~ |
Q. You'resaying “Lanpier,” Is that any different {
than Laminar?

08:51:2523 A. Cacius Capital which is Tony Braun. Whitney 08:57:1623 A. Oh, yeah. You'reright. I'msorry. 1
08:51:2924 ‘Tilson and his partner with the Tilson Funds, I belicve, 08:57:1824 misspoke. That's the same company in Houston,
08:51:3425 or T2 Pariners or whatever they're called. 08:57:2025 Q. Yeah.
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08:57:20 1 A. My speech in Houston in January was not about 08:59:08 1 Q. Porfolic managers?
08:57:23 2 USANA. They didn't want any name. They just speak aboul 08:59:09 2 A. That would be the same answer.
08:57:27 3 accounting fraud kind of thing, so - but — 08:59:10 3 Q. Mutual funds?
08:57:30 4 Q. Alisight. 08:59:13 4 A. Samec answer, 1 may have, [ may not have. 1
08:57:31 5 A. - but they could be a broker/dealer, too. 0B:59:16 5 don' recall specifically.
08:57:32 6 Q. So'm going to ask you the sume Lypes of 08:59:18 6 Q. Howwould! find that out?
08:57:34 7 questions [ asked you about the period of time in 08:59:20 7 Where would | look to determine whether you had
08:57:36 8 December. Essentially it's going to be during — from 08:59:24 8  contact with these folk, those types of folks during this ‘
08:57:40 9  January, February, and up fo March 15th, That's the 08:59:27 9 periodof time? l
08:57:4410 period of time? 08:59:2710 A. By changing the theory of the case that I naked
08:57:4511 A. Right, 08:59:3011 shorted two million shares of stock. Because if you start {:
08:57:4612 Q. And it has to do with discussions reluting to 08:59;3212  with the wrong premise, you're going to end up with no -
08:57:4813 USANA, 08:59:3613 nocomoborate. :
08:57:4814 A. Okay. Not just discussions with any 08:59:3614 1 mean, | just didn't naked short the stock, and
0B:57:5015 broker/deater about like Lanier speaking about fraud in 06:59:3815 1 didn't comoborate or collaborate with anyone to do so.
08:57:5416 January? 08:59:4116 That's why you're not finding that.
08:57:5417 Q. US — anything that had to do direetly or 08:59:4217 I did have who I mentioned, Tony Braun, Cactus
08:57:5718 indirectly with USANA, Soeven if USANA wasn't mentioned, | 08:59:4512 8 Capital, Laminar, put didn't talk about USANA. You can
08:58:0119 butit was - but MLM's in pencral were mentioned, that's 08:59:4819 call them and ask them. They did not get involved in the
0B:58:0420 what I'm trying to got at, okay? T'm trying to get a list 08:59:5020 stock even when it hit.
08:58:0921 of companies that I'd rather you include than exclude. 08:59:5221 Q. You used the firm - word, I'm sorry, ‘*
08:58:1122 A. Tprobubly said MLM's at Lamier, Lanier, 08:59:5622 naked shorting? :
08:58:1423  whatever, butl—~ 08:59:5723 A. Yes.
08:58:1524 Q. Laminar. 08:59:5824 Q. Are you famifior with what that is?
08:58:1625 A. Laminar, but didnt — in Houston, but didn't 08:59:5925 A. Not until ] got sued forit. Even when Twas a
Page 47 page 49|
08:58:19 1  give any specific names. 09:00:02 1 crook, I didn't naked short nothing. 1didn't even know :
08:58:20 2 Q. Okay. Other brokes/deaters besides the ones you | 09: 00+ 04 2 what it was till you sued me for it.
08:58:22 3 have already identified? 09:00:07 3 Q. Allright, You've never heard the term?
08:58:25 4 A. WMot that I recall, but 1 could be wrong. 09:00:08 4 A. Oh, I've heard the term. Yes, sir, T've heard
08:58:27 5 Q. Assct managers, same guestion, same period of 09:00:10 5 theterm,
08:58:29 6 ume? 09:00:11 6 Q. Okay.
08:58:29 7 A. Yeah, Other than the ones I stated, I don't 09:00:12 7 A. But] didn't really have any working knowledge
08:58:33 8 recall. 1 may have, I may not have. 1 don't recall at 09:00:13 8 ofit, There's nothing in my background that I did it or
08:58:37 9 thattime 09:00:17 9  would know how todoit.
08:58:3910 Q. lavestment analysts? 09:00:1810 Q. Allright. Uptoright now this second 1 just
08:58:4111 A. That would be the same response. You know, may 09:00:2111 asked the question, arc you familiar about -- strike that, i
08:58:4412 have, may not have. Ijust don't recall. 09:00:2512 Up to this second, tday, do you have any reason |1
08:58:4513 Q. You can't remember any invesiment amalysts that | 09:00:2813 10 belicve that anybody on the planct naked shorted -
08:58:4814 you talked 1o during the early part of 20077 09:00:3614 naked shorted USANA stock?
08:58:4915 A. Tcant tell you what T had for dinner last 09:00:3815 THE WITNESS: Now is what I think would be a
08:58:%216 night. Imean -~ 09:00:3916 good time to tell them.
08:58:5317 Q. Tknow. 09:00:4217 MR. PORTER: Tell them?
0B:58:5418 A, -no,ldon't 09:00:4518 THE WITNESS: Yesh.
08:58:5419 Q. T'masking for your best recollection here. 09:00:4919 I -- 1 not only would not know that, but if that
08:58:5520 A. Yeah. My best recollection is 1 do not. if 09:00;5420 were occurring, I would have reported that to the Federal
08:58:5821 there's some document that you have that could help 09:01:0021 Burcau of Investigation or the Securities & Exchange
08:59:0022 refresh my recollection, 'd be happy to. 09:01:0322 Commission because of the Fraud Discovery Institute’s
08:59:0123 Q. Same question, same period of time for 09:01:0623

08:59:0424

institutiona! investors?

09:01:0824

parallel interest case {hat were going on at the very same
time.

08:59:0525 A. Same answer, 09:01:0925 MR. POYFAIR: Okay. Iwantto getto that, but
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09:01:12 1 let meask you tolisten to the question that | asked and 09:02:51 1 A. 1guess]--whenlgot sued for it, probably.
095:01:15 2 answer that one, TthinkT know what the answer is, but] §09:02:54 2 Q. Before that?
09:01:18 3 peed a clear answer. 09:02:55 3 A. Treally -- yoah, Ureally just wasn't -- | had
09:01:27 4 THE WITNESS: Okay. 09:02:58 4 heard the term. T didn't really understand what it
09:01:27 5 (Record read as follow: 09:03:00 5 actually meant. Tknow you're going to think that is
09:01:27 6 "Question: Up 1o this second, today, do 09:03:03 6 terribly naive, 1o be sued for something you don't even
09:01:277 you have any reason 1o believe that anybody on 09:03:06 7 understand what it is, but that's the case.
09:01:27 8 the planet naked shorted - naked shoried USANA 09:03:08 8 1 kind of had an understanding that 1 guess it's
09:01:27 9 stock?") 09:03:11 9  abad thing, to naked right of options, naked anything.
09:01:2710 THE WITNESS: No, sir, 1 do not. 09:03:1610 I've never done anything of that.
$9:01:3011 BY MR, POYFAIR: 09:03:1811 Q. Are you -- doyou understand that naked shorting
09:01:3012 Q. Okay. Now, let's go back to what you just said, 09:03:2112 of stock is a subject of the Sceuritics & Exchange
09:01:3213 and that was - or one of reasons is, you would have 09:03:2513 rules -- Securitics & Exchange Commission rules and
09:01:3614 reporied it? 09:03:2714 regulations?
09:01:3713 A. Yes, sir, 09:03:2915 A, Tm-- I'm -- ! believe you, but --
09:01:3716 Q. To the federal authorities? 09:03:3316 Q. Are you familiar with that fact before 1 just
09:01:3817 A. Yes. 09:03:3517 informed you of that?
09:01:4018 Q. Because you knew that that was illegal? 09:03:3618 A. Yeah, 1 mean, I gathered that fact as the
09:01:4419 A. No. Because it was - had a point of similarity 09:03:3919 progression of this incident has occurred, yes.
09:01:4820 with something that at that period we were interestedin | 09:03:4320 Q. Okay, When did you first understand that?
09:01:5121 working with the govermment in generating information 09:03:4421 A, I had heard the name naked shorting,
09:01:5322  about, 09:03:4922 Q. Okay.
09:01:5423 Q. And what is that? 09:03:4923 A. Butlnever did it, and 1 never really truly
09:01:5624 A. It's an investigation that we were Jooking into. 09:03:5224 understood it until T feit] needed to.
09:02:0025 Q. Involving? 09:03:5425 Q. Okay. So-
Page 51 Page 53|
09:02:02 1 A. Involving apparent improprieties that may have 09:03:58 1 A, But ] was interested in criminal - of any !
09:02:08 2 occurred with - 09:04:01 2  wrongdoing of anybody who would do something like that
09:02:10 3 Q. What company? 09:04:04 3 ilicgnlly thay would be involved directly or indirectly
09:02:12 4 A. - with -- there was never any one company. 09:04:05 4  withme. :
09:02:14 5 Q. Well, tell me what 69:04:06 5 Q. Soit's your testimany thal you are unfamiliar
09:02:16 6 A. I'd be happy to tell you off the record, but | 09:04:10 6  with any person or entity that naked shorted a single
09:02:18 7  don't think it's, you know - 09:;04:16 7  share of USANA stock?
09:02:21 8 MR. PORTER: 1t really is beyond the scope of ~ 09:04:18 8 A, That is absolutely accurnte. And Twould only ‘
09:02:23 9 THE WITNESS: I'm not being evasive. I'd be 09:04:21 ¢  add, nor did I reccive any compensation from anybody who
©9:02:2410 happytotell you, £5:04:2510 naked shorted or may have or may not have naked shorted
09:02:2511 MR. PORTER: It was an investigation that he was 09:04:2811 any stock,
69:02:2512 working with the FBl on, 09:04:2922 Q. Okay. Allright. Now, Twantto focus your :
09:02:2813 THE WITNESS: Right. 09:04:3413 uticntion on the time period from March 15th uniil pow.
09:02:2914 MR, POYFAIR: Okay. 09:04:3814 A. Okay. :
09:02:2915 MR. PORTER: It has nothing to do with USANA, 09:04:3915 Q. AndIam goinglo g0 through the same types of
09:02:3016 MR, POYFAIR: Okay. Il tell you what, Why 09:04:4116 questions regarding the same times of entitics. Okay?
09:02:3017 don't you guys lalk nbout it ofFthe record when wetakea | 09:04:441 7 A. Yesh.
09:02:3318 break and then you and I can talk about what it is, 09:04:4418 Q. What I'm trying to do here is gencrate a list of
09:02:3519 MR. PORTER: Yeah. 09:04:4819 the types of cnlitics we taiked about that you have had
09:02:3520 MR. POYFAIR: Because I don't want lo wasie ime | 09:04:5220 contact with during that period of time relating to MLM's
09:02:3521 on the record on that topic. 09:04:5721 in general and USANA. Okay?
09:02:3822 THE WITNESS: Thank you. 09:05:0222 A. MLM'sin general?
09:02:4023 BY MR, POYFAIR: 09:05:0423 MR. PORTER: That's a lite broad.
09:02:4024 Q. Sowas there a time when you understood that 09:05:0624 BY MR, POYFAIR:
09:02:4325 naked shorting of stock was - Was§ illegal? 09:05:0625 Q. [ve been known to ask broad quastions, 1
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09:05:08 1  sometimes even overbroad questions, Butif you have |09:07:12 1 Anybody clse that I can add to the list? ‘
09:05:10 2  difficulty -- 09:07:13 2 Pve got Tony Forsman, Gary Kaplowitz, Tony
09:05:11 3 A, Yeah, 09:07:16 3  Broun, Tim Rice, Franz Tudor from Shulion Feltz.
09:05:12 4 Q. — with that -~ with that - what is that 09:07:18 4 A, And then from Gary's office there's people 2
09:05:14 5  difficully? 09:07:21 5 there, so people at his office.
09:05:14 6 A. We have an ongoing case, 50 it's unrelated. 09:07:24 6 Q. The name of Tany Forsman's
09:05:18 7 MR. PORTER: And I'd say it's beyond the scope § 691 07:26 7 A. No. P'mtalking about Gary Kaplowitz. :
09:05:19 8 ofthe order. 09:07:28 8 Q. Oh - yeah.
09:05:21 9 BY MR. POYFAIR: 08:07:29 9 A. Tony works alone, but Gary has o partaer and
09:05:2110 Q. Okay. Let's just confine it then to USANA, 09:07:3110 people that work within bis office.
09:;05:2311 that's fine. 09:07:3311 Q. The name of the fund?
09:05:2512 A. Are you asking me to fike memorize these 09:07:3512 A. 1don't recall the name of the fund. We had no
09:05:2613 interropateries? Because I promise you that there's 09:07:3713 finoncial connection. Hedge Fund Partners or something.
09:05:2814 nobody on the list - 09:07:4114

09:05:2915
05:05:29816
09:05:3017
09:05:3118
09:05:3119

Q. No.

A. -~ that I didn't not include that 1 could
recail.

Q. No.

A. Butif1don't remember somebody on the

09:07:4715
09:07:5216
09:07:5617
09:07:5918
09:08:031%

But I get it for you, if you wan. No problem.
Q. And who's Tim Rice with? :
A. Youknow, I -- I think he was in Louisiana, I
forget the name of the firm, but TH get it for you. I'm
not being evasive, 1 just don't remember.
Q. Okay. Have you now identified for me ali the

09:05:3320 intervogatories, do you have them so I can - will you 09:08:0620 hedpe funds with whom you've had contact from March 15th
09:05:3521 tell methe name? 09:08:1021 untilnow? i
09:05:3522 Q. No. I'mgoing to ask you to get your 09:08:1122 A, Gosh, I hope so.
09:05:3723 independent recollection, and we'll go over it lateron, | 09:08: 1223 Q. Aliright, That's all you can recall now?
09:05:3924 I'mnot trying to trick you here -- 09:08:1424 A. Yeah. By hear, yeah.
09:05:4125 A. Okay. 09:08:1623 Q. Allright. Same question, same period of time, :
Page 55 pPage 57
09:05:41 1 Q. - or get you hooked. Okay? p9:08:20 1 for broker/deaters? ‘
09:05:42 2 A, Allsight. p9:08:28 2 A. Oh, wait. There's a guy at Bear Stearns,
09:05:43 3 Q. Tm just trying to gel your best recoliection. 09:08:31 3 Jacobson, Eric Jacobson. Iguess he could go on the
09:05:45 4 A. Fair enough. 09:08:34 4 firstTist.
09:05:45 5 Q. All right. So same period - or that period of 09:08:36 5 Q. And during this period of time -
09:05:48 6 time, March 15 until now, identify for me any hedge funds, | 09:08:38 6 A. Yeuh
09:05:53 7  employees, officers, directoss of hedge funds that you've 09:08:39 7 Q. -- March 15th to right now?
09:05:56 8  had contact with? 09:08:41 8 A. Yes, sit. Yes, sir. Exic Jacobson from Bear
09:05:58 9 MR. PORTER: About USANA? 09:08:45 9  Stearns,
09:05:5910 MR. POYFAIR: About USANA. 09:08:4610 Josh Herron. Josh Hermon, isthat 8 name?
09:06:0211 THE WITNESS: Although probably more current in 09:08:4911 MR. PORTER: This is a hedge fund or
09:06:0412 theintervogatorics, Tony Forsman. 09:08:5112 broker/dealer?
09:06:1113 BY MR. POYFAIR: 09:08:5113 THE WITNESS: Broker — I don't know what he is. :
09:06:1114 Q. Okay. 09:08:5414 BY MR.POYFAIR:

09:06:1815
09:06:2216
09:06:3317
09:06:4618
09:06:5119
09:06:5820
09:07:0421
09:07:0722
09:;07:0823
09:07:1024

09:07:102%

A. And again this is already known. So Tony
Forsman, Gary Kaplowitz, you know, Tony Bruun, obviously,
at Cactus Capital. Oh, Rice, Tim Rice. Guy from Shulton
Feltz Group in New York by the name of Franz Tudor.

Other than the Jist 1just gave you, other than

Mr. Braun giving us $10,000 in September of '07 or late
August, none of those gentlemen ever paid us a dime other
than Mr. Tilson and Mr. Braun,
Q. Okny. Pmtrying to complete the list -
A. Right.
Q. - that 1 usked for easlier.

09:08:5415
09:08:5516
09:08:5717
09:09:0218
09:09:0619
09:09:1020
09:08:1821
09:09:1822
09:09:2123
09:09:2324

09:09:2425

Q. Bear Steamns?
A. No, no, Joshisn't Bear Stearns.
And then there's Steve Nasoff who works for

Josh. Steve is a Citibank guy. 1think he's o money
manager in Orange County. He was in the interrogatory, 1
think, and then Josh Herron who's 2 private guy. And, of
course, neither one of them ever gave me any moncey.
What was Eric’s name?
Jacobson. !
And he'’s with Bear Stearns? :
Yeah. And he never gave me any moncy.
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09:09:31
09:09:34
09:09:44
09:09:45
09:09:48
09:09:52
09:09:57
09:10:01
09:10:04 9
09:10:0410
09:10:0611
09:10:0612
09;10:0613
09:10:0914
09:10:1015
09:10:1016
09:10:2017
09:10:1318
09:10:151%9
09:10:1820
09:10:2121
09:10:2222
092:10:2323
09:10:2824
09:10:3125
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Page 58

Q. Same guestions, same period of time with respeet
1o USANA with respect to investment analysts, who have you
had contact with?

A. You know, there ~ when the "Wall Street
Joumal® article hit as far as investment analysts, I got
1ons of calls, and 1 talked to a lot of people. I'm
positive Lialked to broker/dealers and, you know, full
disclosure, gave them my feelings about USANA —

Q. Okay.

A. - about why I felt that way.

Q. Sowe've talked about—

A. Numerous.

Q. Okay. Soweboth talked about the
broker/dealers that you can recall -~

A. Right,

Q. - right?
And can you recall any others?

A. 1don't recall, but 1 do want to tell you there
were 4 fot that called me based on the media exposure.

Q. How did you communicate with them other than by
phone, by ¢-mail also?

A. Not typically. They just called and want (o
wlk and say, you know, T want to know why you feel this
way or what, you know, do you feel about this or that? So
that was pretty much ~- multiple calls, though.

09:;11:37 1
09:11:39 2
08:11:42 3
09:11:44 4
09:11:53 5
09:11:56 6
09:11:597
09:12:01 8
09:12:03 9
09:12:0510
09:12:0611
09:312:1012
09:12:1313
09:12:1514
09:12:1815
09:12:1816
09:12:2117
09:12:2418
09:12:2519
£09:12:2620
09:12:2721
09:12:3022
09:12:3423
09:12:3424
09:32:3725

Page 60

A. 1.-1know you won't like this,

T'm happy to give them to you. 1 have nothing
to hide. 11 pive you the bills, You got it. You can :
have all my (888) 300-8307 bills. No problem. ;

The only thing if you have access 10 law
enforcement and other investigations just, you know,
obviously if it's not relaied to USANA - i

Q. Yeah, We'll talk about it. ' We'll talk abowt
that, too, but we're only interesied in USANA -

A. Okay.

Q. - all right, and things related 1o USANA.

Okay. So, F've got now -+ we talked about hedge
funds, broker/dealers during that period of time. Now I
want 1o move on 10 investment analysts, and we were
getting into that a littie bit.

Ideniify for me, name the mames of investmemnt
analysts that you -- that you can recall.

A. Right. Right.
Q. Only ones that you can recall during that period
of time?

A. 1.-1just don't recall other than what I've

pumed, Forgive me. Of any other -

Q. Notone?

A. 1mean, there was -- it wasa't like -- I guess
that's the surprising part because to my knowledge, none

09:10:341
09:10:43 2
09:10:47 3
09:10:53 4
09:10:53 %
09:10:57 &
09:10:58 7
09:11:008
09:11:02 8
09:11:0410
09:11:0611
06:11:0612
09:11:0813
09:11:0814
09:11:1315
09:211:1416
09:11:1817
09:11:1918
09:11:2019
09:11:2120
09:11:2521
09:11:2722
09:11:3123
09:11:3324
09:11:3625

Page 59

Q. Okay. And on what phone number would these
calls have in?

A. (888)300-8307,

Q. 38077

A. (888)300-8307.

Q. 8307.

A. That's the primary number of the Fraud Discovery
Institute that if you Goggled me that would come up, and
that's the number one.

Q. Who answers that phone - or at that time who
answered that phone?

A. The same one that is now. IU's a voice ail
system.
$o no live person would answer that phone?
Ever.

And you get periodic bills for that number?
Yes, sir. I presume 1 do.

And —~

1 presume it's not free.

. Look, we have to answer — ask these questions.
Yeah, 1 understand.

Q. And do those bills reflect the numbers that you
call out?

A. 1--Ihave never seen a bill.

Q. Do you keep them?

>OPOPOPO

09:12:41
09:12:44
09:12:48
09:12:51
09:12:53
09:12:54
09:12:55
09:12:57 B
09:12:59 9
09:13:0310
09:13:0311
09:13:0712
09:13:0813
09:13:1114
09:13:1315
09:13:1616
09:13:1817
09:13:1918
09:13:2219
09:13:2620
09:13:2621
09:13:2822
09:13:2923
09:13:2924
09:13:3225

1
2
3
4
S
[
7
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of, for example, the pro USANA analysis called me and
said, Hey, why do you fecl this way? You know. You know,
we could be wrong, give me some docunients, You know that
wasn't the response. 1 thought Twould get those cafls,
1 didn't get those calls —

Q. Okay.

A. — that I had got from that side of the coin.

Q. And all I'm asking for is your best recollection
of names of the investment analysts that you spoke to
during the period of time?

A. And [ dont recall, 1may bave. 1 dontrecall
them by name.

Q. Okay. Did you get any e-mails from any
investment analysts during this period of time?

A. To my knowledge, none that we dida't atrcady,
you know, provide access 10.

Q. Okay.

A. T'm not aware of any analyst that has written
negative report about USANA based on my conversations -

Q. Yeuh

A. — which would help refresh my memory if that
had happened.

Q. Yeuh

At this point 'm only interest in the names

A Document 116-5  Filed 12/14/2007 Page 17 of‘2.4
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i
09:;13:32 1 A, Okay. 09:16:09 1  that you can recall in the categories we've walked about, |
09:13:34 2 Q. Same question, same period of time for asset 09:16:13 2 vight?
09:13:41 3 managers? 09:16:13 3 A. Uh-huh.
09:13:42 4 A. Don'recall. Other than what Tve already 09:16:14 4 Q. Yes?
p9:13:44 5  provided. 09:16:155 A. Yes, sir.
09:13:45 6 Q. How would I find that out? 09:16:17 6 Q. My question is: Are you familiar with anybody  }
09:13:47 7 A. I'mean~- 09:16:20 7 who spoke to any of those people or groups of people on ,
09:13:49 8 Q. 1f I looked at your ¢-mail account and 1 looked 09:16:26 8 your behalf oron the behalf of the Fraud Discovery ;
09:13:51 9 ot your phone records, would it be possible to figure ont 09:16:31 9 Justitute other than yourself; for example, Mr, Lopez?
09:13:5510 which assct managers you spoke to during this period of 09:16:3510 A. No. No. To know him is to not ask that
09:14:0011 time, you think? 09:16:3911 guestion, So absolutely not. Does not - not Juan,
09:14:0112 A. They're —- I don't believe there were any or 09:16:4312 Q. How about family members?
09:14:0313 many beyond the scope of which I have already disclosed. | 09:16:4513 A. No, :
09:14:0614 If there were, they wouid either be memorable or ] would, [09:16:4614 Q. How about church members?
09:14:0515 you know, have placed them in the interrogatories, Sol, [ 09:16:4715 A. Not to my knowledge. [ mean, Ican't know what |
09:14:1316 you know - you just have -- you gol to understand the 09:16:5016 they did or didwt do, what they read in the paper, but
09:14:1717 context is, an anticle comes out and multiple people are 09:16:5217 nolto my knowledge.
09:14:2018 calling you asking you questions about your report. 09:16:5418 Q. Any other associates?
09:14:2219 Q. Okay. 09:16:5619 A. No.
09:14:2320 A. They range from distributors (o analysts 10 09:16:5720 Q. Okay.
09:14:2421 broker/dealers to asset managers. 1wouldn't know an 09:16:5821 A. Not to my knowledge. 1mean, wouldn't know
09:14:2722 assel manager from a fund manager kind of thinginterms | 09:17:0122  what they did or didn't do.
09:14:3123  of my mind. People called me who appeared 10 be 09:17:0223 Q. Tundersiand, I'm just asking yoo for what you
09:14:3324 intcrested in USANA. 09:17:0424 know. ;
09:14:3525% Q. Okay. I'm just trying to break them down 09:17:0425 A. Ycah. i
Page 63 page 65|
09:149:36 1 into-- 09:17:19 1 Q. There's a reference Lo a minister friend of
09:14:37 2 A. And1don't have the knowledge to be able to do 09:17:21 2 yoursinTexas. Whois that?
09:14:38 3 that. Ijust gave you everybody Lhad. 09:17:24 3 A. Somebody who wrote me, and 1 never met — well,
09:14:40 4 Q. Okny. Soyouand Ineedtodoa Hitle better 09:17:26 4 1methis wife. Came to our church one time. He wrote me |;
£9:14:43 5  job of not talking at the same time. 09:17:29 5  when the USANA thing started.
09:14:45 6 A. Somry. | 09:17:30 6 Q. What is his name?
09:14:46 7 Q. s okay. We're both doing it. Don't worry 09:17:31 7 A. ldon'trecall. There's an e-mail you asked me.
05:14:48 8 aboutit. We're just - it's very dif! ficult on the court 09:17:34 8 There was an e-mail about it. And he's just somebody who }
09:14:51 9 reporier, 09:17:37 9  called me out of the blue. F'min USANA. 1may want you
09:14:5210 So same question, same period of time with 09:17:40 10 tohelpme. 1 may not. Ihave people inthe USANA that  |:
09:14:5511 respect to institutional investors that you had contact 09:17:;4311 are whatever, and that was it.
09:15:0112  with about USANA? 09:17:4512 1 mean, so it wasn't somebody T ever meant face
09:15:0313 A. Ithink Josh Herron would probably be a 09:17:4813 to face other than his wife visiting our church. No, you !
09:15:0714 instilutional -- no, he's not institute. He manages his 09:17:51 14 know, preexisting relationship and certainly no financial ‘
09:15:0715 own money like Tony Braun. Idon't know. 09:17:5415 one.
09:;15:1116 Q. Any others besides the ones you have already 09:18:0616 Q. Can you identify for me the investigators that :
09:15:1317 identified? 09:18:0917 youcmployed for your research into USANA?
09:15:1318 A. Not that T can recall. 09:18:1818 A. Juan, obvicusly, Lopez, Poll Pafadino, David
09:15:1519 Q. And how about mutual funds? 09:18:2519 Bell from the Isle of Man, Let's see. Terry Gilbeau from
09:15:2220 A. Not that I recall. You know, not that I recall, 09:18:3820 CheckMate Investigative Services. |
09:15:4821 Q. Okay. Now, the next few guestions I'm going to 09:18:4621 Q. Who else? |
09:15:5522 ask focuses on the period of time sinee November of 2006 | 09:18:53122 A. This is to date?
09:15:5823 until now. Okay? 09:18:5323 Q. Yes.
09:16:0224 And the question is ~ well, what you've just 09;18:5624 A. Which inciudes like China?
09:16:0525 told meis that you've identificd for me all of the folks 09:18:5825 Q. Suredoes.
17 (Pages 62 to 65)
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09:18:59 1 A. Yeoh, What does that have to do with naked 09:20:44 1 THE WITNESS: Big help you arc. At any time, :
09:19:03 2 shoning anyway? 09:20:49 2 you can just (indicaiing) "No."
09:19:073 MR, PORTER: What time? 09:20:53 3 Three investigators are, GPW in London and New
09:19:10 4 THE WITNESS: China investigators have to do 09:20:58 4 York, and Fred, and I'm trying to think of his last name.
09:19:11 5  with naked shorting? ' 09:21:14 5 Excuse me one second. 1l get his name for you. His
09:19:12 6 They're investigators that we used in our 09:21:22 6 firmis in Hong Kong, so hold on. Let me get it for you.
09:19:14 7  defense against the suit, you know. That's like - 09:21:42 7 1 won't take another second if I can't get it.
09:19:18 8 MR. POYFAIR: Oh, I sec what you're saying. 09:21:44 8 Allright. There's three different :
09:19:19 9 THE WITNESS: -- what have the investigators 09:21:46 9 investigators we're using in Hong Kong and China that are |

09:19:2010
09:19:2311
09:19:2312
09:19:2413
09:19:2514
09:;19:2615
09:19:2816
09:19:3017
09:19:3018
09:19:3119
09:19:3520

done to defense against the suit? You're asking about my
defensc.

MR. PORTER: You mean to the initial report?

MR. POYFAIR: I'm talking -~

THE WITNESS: No. No. He's talking about --

MR. POYFAIR: No. No. Any investigation at all
about USANA -

THE WITNESS: To date?

MR. POYFAIR; -~ excluded -- and what T want to
exclude from that is any investigators that are working
under the supervision of your lawyers.

09:21:4910
09:21:5611
09:21:5%612
09:;22:0013
09:22:0014
09:22:0215
09:22:0416
09:22:0417
09:22:0618
09:22:0619
09:22:0620

in part using with USANA., And -
BY MR. POYFAIR:
Q. Okay. P've got JPW and Fred? !
A. OrGPw. :
Q. GPW and Fred?
A. That's Filley & Associates.
There's GPW.,
Q. Yeah.
A. One. "
Q. Yes.
A. Filley & Associates, Fri-l--¢-y, and

09:19:3921 THE WITNESS: Well, see - yeah, but we're 09:22:0921 Associates, That's two. And the owner of that Filley &
09:19:4122 investigators, 50 - you know, We - lawyers come 10 us 09:22:1622  Associates lives in China with his Chinese wife. They're
09:19:4423 foradvice on what lo investigate. So I mean -- 09:22:1923 based in San Francisco.
09:19:4724 MR. POYFAIR: So-- 09:22:2224 Q. Aliright.
09:19:4725 THE WITNESS: ~ this is work product fromour | 09:22:2225 A. Solwork with a guy in San Francisco, butl

pPage 67 Page 69
05:19:48 1  affirmative defense to the claims in part of the suit. 09:22:24 1 also work in China with the guy who lives there, and his
09:19:52 2 What is going on in China, for cxample. 09:22:28 2 wife speaks Mundarin,
09:19:53 3 MR. POYFAIR: Okay, 09:22:29 3 And then we have a two Hong Kong based
09:19:55 4 THE WITNESS: So it's my work product frommy -~ | 09:22:32 4 investigators under Fred's firm, and 1 just forget the
09:19:58 5 MR. POYFAIR: [ think that's discoverable, What 09:22:36 5 name of his firm, 11 get that to you, And then, of
09:20:00 6 is not discoverable is work product, 09:22:40 & course, the GPW or GWP Investigations out of New York and
09:20:03 7 MR. PORTER: Uh-huh. 09:22:44 7 London.
09:20:03 8 MR. POYFAIR: And what is discoverable is 09:22:45 8 Q. Allright.
09:20:04 9  everything else. 09:22:49 9 A. They're the team that we use to, you know,
09:20:0620 MR, PORTER: Attorney-client. 09:22:5310 assimilate evidence about the cheating in China and
09:20:0711 MR. POYFAIR: Atlomey-client obviously. Sol 09:22:5911 allegations of USANA,
09:20:0812 think that's discoverable. And I - obviously, you have 09:23:0212 Q. Okay. Any other investizators that you've
09:20:1013 counsel to advise you on that, but you guys want to toke n 09:23:0613 been — that you've contracted with or that you've used?
09:20:1314 break and talk about it, that will be fine, but I want 09:23:;1314 A. You know, Id say check the record, but ] think
09:20:1515 1o+ I'd like to delve into that. 09:23:1515 that's preity accurate. But 'm not aware of anybody that
09:20:1616 MR, PORTER: I think you can answer. 09:23:1816 [ mayhave used that [ haven't already mentioned unless
09:20:1917 THE WITNESS: Okay. We - 09:23:2117 ilsin some interropatory that t have forgotien.
09:20:2318 MR. POYFAIR: But other than that, I think you 09:23:2518 Q. Okay. Now, Ineed you to identify for me the -
09:20:2419  must answer, 09:23:3319 the MLM analysts that you consulied with?
09:20:2520 THE WITNESS: Ycah. Therc's a couple 09:23:3920 A. Like Mr. Fitzpatrick?
09:20:3021 investigative pgencies that we're using for our China 09:23:4421 Be Mr. Taylor, Mr. Fitzpatrick, !
09:20:3422 which is - you know, that ar¢ investigating USANA, and-- | 09:23:4822 Q. Mr, Brooks?
09:20:3923  but it spills into another company, 100, 0 - but still 09:23:4923 A. Yes. Well, he's o lowyer. You cali him an '
09:20:4224  answor? 09:23:5224 analyst, but, yeah. Yeah, he counts, yeah. Mr, Brooks, ;

08:20:4425

MR. PORTER (Nods hcad)

09:23:5825

There — Mr. Krog'u‘ who did the food analysns Penn State
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09:24508 1 University. 09:35:45 1 Q. Right. :
09:24:08 2 Q. Whoelse? 09:35:45 2 What was his name, Bob Frucht?
09:24:13 3 A. This -- docs this go into documentary? 09:35:47 3 A. Yes.
09:24:16 4 MR, PORTER: The what? 09:35:47 4 Q. Can you spell that?
09:24:20 5 (Instruction from the reporter.) 09:35:49 5 A. Fer-u-c-h-t. And he left for -- it's on my
09:24:20 6 THE WITNESS: That's because | don't want you 09:35:53 6 disclosure letter, his name.
09:24:20 7 1o, 09:35:55 7 Q. Okay. What other law firms or lawyers?
09:24:21 8 MR. PORTER: You want to take a break? 09:36:01 8 Buchanan, Ingersoll, Doug Brooks. Who cise?
09:24:23 9 THE WITNESS: No. 1 guess it's the same answer. 09:36:07 9 A. ldon't know. [~-1--do you know someone :
09:24:2610 MR. PORTER: Wait a minute. Let's -- let's take 09:36:1010 that Idon1?
09:24:3011 abreak because T don't know you -~ T don't know what you 09:36:1111 Q. No. No.
09:24:3212 arethinking. 09:36:1212 Can you think of any -
09:24:3313 THE WITNESS: Just one second. 09:36:1313 A. Not that I can think of, but I could be wrong,
09:24:3614 MR. POYFAIR: Let's take two because I need 10 09:36:1414 butnotthat]-
09:24:3815 takea break, 09:36:1615 Q. How about the law firm in Utah?
09:24:3916 THE VIDEOGRAPHER: Off the record at 9:24. 09:36:1916 A. Greg? jﬁ
09:24:3917 (Recess taken.) 09:36:1917 Q. Yes.
09:24:3918 THE VIDEOGRAPHER: Back on therecord 01 9:34, | 09:36:2018 A. No. That was Chuck -~ that was -- he was
09:34:2919 BY MR.POYFAIR: 09:36:2119 broughtin -
09:34:2920 Q. Have you now identified for me all of the 09:36:2120 Q. Okay.
09:34:3421 investipators with whom you've worked? 09:36:2221 A. - after the suit.
09:34:3622 A. Tbelieve I have, sir. 09:36:2322 Q. Pmalking about the contact thal you and Fraud |
09:34:3723 Q. Okay. Now, T want to move on 1o atlorneys. 09:36:2523 Discovery Institute had with lawyers, One is Brooks? "
09:34:4124  A. Yes,sit. 09:36:3024 A, Yes,sir. :
09:34:4125 Q. Okay. Again, from the middle of 2006 when you 09:36:3125 Q. The other one is Buchanan, Ingersoli?
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09:34:47 1 first thought you might conduct an investigation of USANA [09:36:321 A, Yes,sir ‘
09:34:51 2 until now, what lawyers have you been in contact with? 09:36:33 2 Q. East Coast and West Coast?
09:34:55 3 We've got Doug Brooks, yes? 09:36:353 A. Yes, sir.
09:34:58 4 A. Yes, 09:36:35 4 Q. And the other one is the law firm in Utah, you
09:34:58 5 Q. And we've got the Buchanan - 09:36:40 5 used local counsel?
09:35:00 6 A. He's nol a short seller, 09:36:41 6 A. Yes. After we were sued, yes.
09:35:02 7 Q. He'snot. Okay. 09:36:437 Q. Allright. And any others?
09:35:02 8 A. 1promisc you that. 09:36:46 8 A. Not that I'm aware of.
09:35:04 9 Q. Okay. Do you know -- okay. 09:36:47 9 Q. Alexander Schack?
09:35:0510 What other attorneys have you had contact with? 09:36:4910 A. Oh, yeah, but he wasn't my lawyer. He called me |
09:35:0811 A. My counsel Buchanan, Ingersoll & Rooney, but I 09:36:5111 to get information about -- yeah, he called me. 3
09:35:1312 mean, is that - 09:36:5312 Q. Yeah. I'm not talking about somebody who has
09:35:1413 Q. Okay. Who else? 09:36:5513 represented you.
09:35:1614 A, And there was an East Coast, West Coast 09:36:55314 A, Right. :
09:35:1915 conncclion, 09:36:5615 Q. P'mnot just limiting it to that, |
09:35:1916 Q. With Buchapan, Ingersoll? 09:36:5716 A. Yeah, but we don't have any financial connection
09:35:2217 A. Yeah. One of the -- ycah, because one of the 09:36:5917 with Mr. Schack, He filed a distributors’ class action
09:35:2318 internal controllers was -~ they had Bob Frucht who was a 09:37:0318 Iawsuit on behalf of the class.
09:35:2719 Buchanan at the time. And he Jeft at the time ~- abowt 09:37:0518 Q. Okay. And who clse besides Mr. Schack?
09:35:3020 the time I released the report, 8 week or two before, but 09:37:0820 A, That's all I'm aware of.
09:35:3321 1 would constantly be in contact with him because he waos 09:37:0921 He - and I do have his -- he called me. So we
09:35:3522 morc of an SEC expert than my partner, and T'd ask him 09:37:1422 saved his voice mail to preserve that we didn't find him,
09:35:4123 questions within the firm of Buchanan, Ingersoll about -- 09:37:1723 that he called us and - yeah.
09:35:4324 Q. Okay. 09:37:1824 Q. Okay.
09:35:4425 A, - stuff. 09:37:2025 A. So we have the voice mail saved.
19 (Pages 70 to 73)
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09:37:22 1 Q. Okay. Allow -+ weneed to go tatk about that, I 09:39:36 1 A. Tomy knowledge.
09:37:25 2 guess. 09:39:37 2 Q. Okay. Have you been in contact with any of the |:
09:37:27 3 1s it your practice from time 10 time 10 save 09:39:39 3 securities class action lawyers? Letme back up.
09:37:30 4 voice mails? 05:39:43 4 A. That's a subject of bitterness. No, I'have not.
09:37:31 5 A. If11hink it's - it's an arbitrary kind of 09:39:47 5 That's easy, I havenol.
09:37:35 6 decision. Ones that T think may be of value necessarily. 09:39:48 6 Q. Aliright. Have youor anybody that you're
09:37:38 7 I 1think they're of value, 09:39:52 7  affiliated with had any contact with any of the lawyers
09:37:41 8 Q. And how do you save them? 09:39:55 8 that brought any of the class action suits?
09:37:42 9 A. Press two on the thing. It's like, you know, 09:39359 9 A. Other than Mr. Schack, yeah, no, sir, I haven',
09:37:4510 you go in your voice mail on (888) 300-8307, and then you | 09 40:0110 Notthat T know of.
09:37:4911 putin your password. and they have, you know, you have §1 | 09:40:0211 Q. Okay. Have you or anybody you're affiliated
09:37:5312 saved messnges. 09:40:0512 with, including any of your present lawyers, had contact
09:37:5313 Q. Okay, And do you -~ how do you -- do you ever £09:40:0713 with any lawyers invalved in the class action suit?
09:37:5714 transcribe them? 09:40:1314 A. Other than Alex Schack, not that I'm aware of.
098:37:5715 A. No. No. Thaven't been -- it hasa't come 1o 09:40:1515 Q. Thatincludes the securities class action, you
09:38:0016 that. %i could be like somebody, P in this fraud, 1, 09:40:1816 knew that was filed, right?
09:38:0417 you know, want tolcave a confidentinl message. Sowe 09:40:1817 A, Yeah.
09:38:0818 preserve them and sometimes the burcan will listen to 09:40:1918 Q. And also the distributor class action, right?
09:38:1019 them. Il play a -~ for the FBI if T think it's serious 09:40:2219 A. That's Alex Schack.
09:38:1520 or something. 09:40:2420 Q. And there’s a derjvative action that is filed,
09:38:2221 Q. How many voice mails have you saved thotyoucan | 09:40:2721 Doyou understand that?
09:38:2522 recall that relate in any way to the USANA matter? 09:40:2922 A. Okay, yeah., ButIdon't know these people.
09:38:3423 A. 1~ youknow, 10 or so, I guess. Icould -~ 09:40:3223 They didn't call me. They didn't say, Hey, can | pay the i
09:38:3824 Q. Do they still exist? 09:40:3524  bills for your investigative fees for all that good work |
09:38:4525 A. 1have no problem - well, [ think they - 09:40:3825 that you do that will have a paralle! interest with us?

Page 75 page 771\

09:38:47 1 MR. PORTER: Just answer yes or no, 09:40:40 1 No,didn't get any of those calls. Not one.
09:38:48 2 THE WITNESS: Yeah, I think they exist, whatever 09:40:44 2 Point of biterness, yeah. Nobody calls me.
09:38:50 3  Ibhave, yeah. 09:40:47 3 Youcall me. Yousueme. They don't call me.
09:38:51 4 BY MR. POYFAIR: 09:40:50 4 Q. Well, then I don't have to ask that question.
09:38:51 5 Q. Okay. I'm going to ask you to prescrve them. 09:40:54 5 All right, Now, I want youio idemtify for me ]
09:3B:53 6 A. Yeah. 09:40:56 6 the regutatory agencies with which you have had contaet?
09:38:54 7 Q. So then we'd like to have those. 09:41:02 7 A, Other than —
09:38:57 8 A, Yeah, 09:41:03 8 MR. PORTER: Objection. Scope.
09:38:57 9 Q. Okay. Good. 09:41:06 9 MR. POYFAIR: Beyond the scope?
09:38:5810 Allright, What we were talking about - 09:41:0610 MR. PORTER: Yeah.
09:39:0111 A. But those are part of Alex calling me is one of 09:41:0711 BY MR, POYFAIR:
09:39:0412 them. 09:41:0712 Q. You may answer.
09:39:0413 Q. Okay. Who -- what other lawyers have you had 09:41:1013 A. SEC, you know, FB, U.S. Postal Inspector, and
09:39:0614 contact with, not that represented you necessarily, but 09:41:1814 RS, and then some in China that we're 1alking to.
09:39:0915 that you have had contact with respect to USANA? 09:42:2815 Q. Anyothers?
09:39:1416 A. There's a lawyer in San Diego, 1 forget his 09:41:2916 A. Not that I'm awage of, sir.
09:39:1617 name, that we had talked about using to represent somebody ] 09:41:3117 Q. State Attorneys General?
09:39:2318 inthe class before -~ well, T don't know if was before 09:41:3318 A. You know what? I did a meeting for the State
09:39:2719  Alex Schack. 1don't know bow he came in the picture. 09:41:3719 Atomey General.
09:39:3020 Q. Who was that? 09:41:3820 Q. Which one?
09:39:3121 A. 1 forget his name. We never - we never did 09:41:3821 A. For the Securities Division of the California :
09:39:3322 anything. 09:41:4022 Department of Corporations, And it was during the period {
09:39:3323 Q. Whoelse? 09:41:4623 of, you know, '06, lel's say. 1 think it was '06 or easly
09:39:3424 A. Thal’s all, sir. 09:41:5024 ‘07, Freespeech, lunch speech, and the state regulators

09:;39:35253

Q. Okay.

09:41:5525 were there. And Itatked sbout my story, and then 1 also
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09:41:58 1 talked on about multi-level marketing in general, gender 09:43:57 1 Q. Have you spoken to Tanya Beard?
09:42:02 2 being problematic -- in general being problematic. 09:44:00 2 A, Yes.
09:42:05 3 Q. Okay. So this was a luncheon engagement? 09:44:01 3 Q. How many times? ‘
09:42:05 4 A. Yes. Iwas asked 1o speak at the -+ for the 09:44:03 4 A. lcouldn't count. i
09:42:07 5 Califomia Department of Corporations. We did a fraud 09:44:06 5 Q. More than 5?
09:42:11 6  video for the elder abuse division of the California 09:44:07 € A. Yes. :
09:42:14 7  Auomey General that was released this year. Theyasked | 09:44: 08 7 Q. More than 107
09:42:19 8  meto help promote this, you know, do a lunch, in the 09:44:09 8 A. Five this week. We've talked preity off and on
09:42:21 9  Securities Division, so — 09:44:13 9 from March 1o November time frame,
09:42:2310 Q. Who specifically at the California AG were you 09:44:2010 Okay. So more than 20 times?
09:42:2611  incontact with? 09:44:2311 Yes, :
09:42:2712 A. At he time, the acting director, I forget his 08:44:2312 More than 50 times? *
09:42:3113 name. We sat next to each other. 09:44:2513 1 don't -- probably around that time,
09:42:3314 Q. Did you do s PowerPoint? 09:44:2714 Yeah. [
09:42:3515 A. No, 09:44:2715 And then Karen Martinez at that office.
09:42:3616 Q. Did you prepare notes? 09:44:2916 How often with Karen?

09:42:3917
09:42:4118
09:42:4319
09:42:4420
09:42:4721

A. Not that I recall. 1 mean, but they'll tell you
what 1 said. I mean, I didn', you know.
Q. Did you mention USANA?
A. Imentioned the industry of multi-level
marketing as being problematic and in my apinion violating

09:44:3117
09:44:3518
09:44:3719
09:44:4020
09:44:4221

Just a couple, One or two, maybe three.

How about the chief, Israel?

We just e-mailed couple imes.

So you have e-mails with the SEC?

One e-rmail or two regarding, you know, I don't

POPRPOPLFOZLO

09:42:5022 stale anti-pyramid laws, endless chain laws. That's afl. 09:44:4822 recall its topic. It was just with Ken Israel. [ don't
09:42:5423 Idon't recall mentioning one company OVer anyone. 09:44:5223 recall whatit was,
09:42:5624 Q. My guestion was: Did you mention USANA? 09:44:5424 Q. Who else have you been in contact with in the
09:42:5925 A. Yeah, I don't recall mentioning. 1 just said 09:44:5525 Sah Lake office of the SEC?
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09:43:01 1 theindustry. 09:44:57 1 A. T have not been to my knowledge with anybody :
09:43:01 2 Q. Okay. Allright. 09:44:59 2 else. i
¢9:43:03 3 A. That's my -- as I recall. 09:44:59 3 Q. How obout any othér SEC office? i
09:43:06 4 Q. Okay. What other regulatory authoritics have 09:45:03 4 A. Well, it initially was submitted to the L.A.
09:43;08 5  you been in contact with? 09:45:05 S  office, but referred to Salt Lake,
05:43:08 6 A. Inthis - 09:45:08 & Q. How about Atlanta? :
09:43:10 7 MR. PORTER: Same objection. 09:45:11 7 A. Alex Rue? i
09:43:12 8 THE WITNESS: Other than in China, none. 09:45:11 8 Yeah, we talked about it, but it's not his
09:43:14 9 MR. POYFAIR: So you - I am going to be asking 09:45:14 9  jurisdiction. Excuse me, meaning T deal with certain
09:43:1510 some questions about this, David, and the reason that 1 09:45:2010 rembers of the SECin various offices, and I let them know
09:43:1811 think it's within the scope is because we want to be able 09:45:2311 what I'm doing. But when it's not their case, it's not
09:43:2212 toidentify potential John Does through a FOIA request. T } 09+ 45:2512 theircase.
09:43:2713 justneed 1o know who to ask for, 09:45:2613 Q. Okay. So withrespect o USANA the only
09:43:3014 MR. PORTER: 1 don't understand, What would be 09;45:2714 substantive conversations --
09:43:3115 the nature of the FOIA request that would lead to a Jolm 09:49:2915 A. Right
09:43:3516 Doe? 09:45:3016 Q. -- you've had have been with the Saft Lake
09:43:3517 MR. POYFAIR: What hedge funds have you talked | 09:45:3217  office?
05:43:3718 107 What institutional investors have you talked 107 09:45:3218 A. Well said.
09:43:4119 What information have you gotten about naked shost 09:45:3319 Q. Aliright. I'm now goingto focus your
09:43:4320 sclling, all that kind of suff. 09:45:3420 attention on the FBL, Who have you been in contact with
09:43:4521 So that's what we're rying -- where we're going 09:45:3821 the FBI regarding USANA?
09:43:4722  withit. 09:45:4422 A. Oh, okay. Mat Galioto, of course, who | l
09:43:4823 BY MR.POYFAIR: 09:45:4823 addressed it to, Pete Norell, but that was very
09:43:4824 Q. Allright. Whoatthe SEC? 09:45:5224 secondarily with Peic because it was out of his
09:43:5425 A. Primarily, people out of the Salt Lake office. 09:45:5425 jurisdiction. Actually, that was interesting that it was ,
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09:45:57 1 determined that -- § went 1o Maw, 1didnt goto Pete. 09:48:02 1 thatstuff, ’
09:46:02 2 Q. Okay. How long have you known Galioio? 09:48:02 2 Q. Okay. What specificatly do you recall
09:46:05 3 A. A fow years now, We've done several cases. 09:48:04 3 forwarding to the SEC and the FBI? !
09:46:08 4 Q. How long have you known Norell? 09:48:08 4 A. My report, subscquent evidence that | would
09:46:10 5 A. Some. 09:48:10 5 secure,
09:46:10 6 Q. Norellisin L.A? 09:48:11 6 Q. Like what? i
09:46:11 7 A. Yeah, 09:48:12 7 A. That can range anything from, you know, Terry ff
09:46:12 8 Q. Galiotois in New York? 09:48:16 8  Gilbeau's report on Dennis Waitley's degrecs 1o chealing
09:46:14 9 A. Norell is an Orange County 5upervisor. 09:48:21 9 in Chinaand cverything in between that we deemed ,
09:46:1610 Q. Right. 09:48:2610 appropriate and consistent with their investigation,
09:46:1811 Have you met with them? 09:48:2911 Q. Okay. Now, I want to move on to the Postal ‘
09:46:2012 A. Ycah, 09:48:3612

09:46:2113
09:46:2514
09:46:2815
09:46:3116
09:46:3117
09:46:3418
09:46:3519
09:46:3620
09:46:3721
09:46:3922
08:46:4023
09:46:4824
09:46:5025

Q. Over -- both of them over USANA?
A, Oh, Matl, yeah, we've met about USANA when I was
in Newark a couple times, and then we've talked severs)

And have you provided them documents?

. Yeah, I seat the original report to them.

Anything clse?

. Follow-up reports.

Any other -- anything ¢lse?

China stuff.

Anything clse?

Pm - I think, you know, pretty much if I

thought it was worthy for them to see, and sometimes when

09:48:3813
09:48:3914
09:48:4013
09:48:4216
09:48:4517
09:48:4518
09:48:4719
09:48:5020
09:48:5221
09:48:5322
09:48:5323
09:4B:5624
09:48:5725

Inspector, What office?

A. SanDiego.

Q. Who?

A. Tim France, but he's - he didat take -
he's -- T just -- 1 did it like six months after the fact,

Q. Yeah.

A. Because ! just did a speaking gig for the U.S. |
Postal Inspector a month ago.

Q. Anything in that speaking gig that had ta do
with USANA?

A. No. .

Q. Okay. IRS?

A. Just the Salt Lake office.

Q. Just-- okay. And how much comac have you had

09:46:53
09:46:57
09:47:01
09:47:04
09:47:04
05:47:06
09:47:06
09:47:08
09:47:11 9
09:47:;1410
09:47:1911
09:47:2212
09:47:2613
09:47:2914
09:47:3215
09:47:3416
09:47:4017
09:47:4118
09:47:4119
09:47:4320
09:47:4521
09:47:4822
N9:47:5123
09:47:5424
09:47:5625
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1 didn’t know if it was, you know, worthy for them to see,
1 would send it to Matt and/or Tanya.

Q. Specificatly, what did you send 1o Matt or
Tanya?

A. Ttwould -

MR, PORTER: Excuse me. I'm going to object
again. 1think you have the information that you need 10
do a FOIA request, if that's what you want to do with
those guys. If you want to write a letier to Matt Galioto
you know, at the FBI or to Tanya at the SEC and ask them
if they tatked with analysts or hedge funds or, whatever,
you know who you can direct that letter to now, but you
don't nced to know what Barry provided in orderto doa
FOIA request,

MR, POYFAIR: We -~ well, in order o be
specific about what we need, 1 need that.

MR. PORTER: |disagree.

BY MR. POYFAIR:

Q. You may answer she question.

A. The--if Tthonght it was pertinent, 1 sent it
to them. And I get unsolicited stuff alot. Like alot
of people send me unsolicited e-mails that are quote,
evidence, and sometimes - I don't like 1o send junk. So
if it looks like it, ') make a call. The call will not
always be right that s authentic, and so { would forward

09:49:00
09:49:03
038:49:06
09:49:10
09:49:15
09:49:16
09:49:17
09:49:20
09:49:22 9
09:49:2310
09:49:2411
09:49:2412
09:49:2713
09:49:32 14
09:49:3315
09:49:3416
09:49:3517
09:49:3818
09:49:3919
09:49:4220
09:49:4321
09:49:4722
09:49:5023
09:49:5424
09:49:5525

W - O oD W N

with the IRS about USANA?

A. [had a meeting scheduled, 1believe it was in
early January or December of or ‘06 ‘07, in that ime
frame, when we had discovered the evidence from the Isle
of Man,

Q. Okay. And -~

A. And the lady I was supposed to meel with, we had
had a couple of conversations.

Q. Do you remember her name?

A. Tdon't

Q. Okay.

A. And she was very positive, and [ want to see
you, and then she wasn't there for the meeting that day.

Q. She didn't show up to the meeting?

A. She was sick.

Q. Did anybody show up?

A. 1flewin. Shewassick. Yeah, two people
showed up who didn't know me from Adam. Hi, I'm Barry §
Minkow. I'm a convicted felon, and I got to teli you :
about a fraud that I think is going on in your state,

That didn't go over well. It was not the most productive
of meetings. 1 felt Jike, you couid have given me acall
and let me know you couldn't -- but to her credit, she was
sick, § mean,
Q. Yeah.

5
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09:49:55 1 Did you speak with her at any time afterwards? 09:53:19 1 A. It's o public record. It's on our web site. |
09:49:59 2 A. Maybe once or twice. And then I sent the report 09:53:21 2  dont know lo give it to you,
09:50:02 3 toher. And her name is on the report, 50 - 09:53:23 3 Q. And who have are contacted specifically?
09:50:05 4 Q. Allright, What else did you send 1o the IRS 09:53:27 4 A. Idomt recall the name, but it's one of the,
09:50:06 5  other than the report? 09:53:29 5  yeah, agencies there.
09:50:08 & A. Other -- and then Freedom of Information Act 09:53:32 6 Q. Have you been personally in contact with any of
09:50:11 7 swff? 09:53:34 7 the people ai any regulatory -~
09:50:12 8 Q. Yeah. 09:53:36 8 A. Yes.
09:50:12 9 A. Nothing that I'm aware of. They weren't the 09:53:37 9 Q. -~ agencies? :
09:50:1410 loop in this case from a prosecution standpoint as far as 09:53:3710 Who is that?
09:50:1811 lsawit 09:53:3911 A. 1don't recall their name.
09:50:1812 Q. Okay. Who have you spoken with or had peopleon } 09:53:4112 Q. What city? ‘
09:50:2413  your behalf speak with in China, regulatory authorities? 09:53:4313 A. Beijing, Shanghai, I think.
09:50:2914 A. 1don't want to answer that. I'm not - 1 don't 09:53:4714 Q. What is the name of the regulatory authority?
$9:50:3415 wani to the answer that. 09:53:4915 A. It's on the cover letter.
09:50:3616 Q. Well, I think you need to answer the gquestion. 09:53:5116 Q. Okay. How many conversations have you had and
09:50:3917 Why don't you talk to David. 09:53:55%17 what topics came up? :
09:50:4018 MR, PORTER: Sure. 09:53:5718 THE WITNESS: Gosh. He can't ask this. :
09:50:4119 THE WITNESS; Why - hold on. But why is that 09:53:5919 MR, PORTER: Objection, Scope. :
09:50:4320 relevam? 09:54:0120 THE WITNESS: Come on man, dang. 1don't know,
09:50:4521 MR. POYFAIR: Go ahead. 09:54:04 21  We've -- we've, you know - i
09:50:4522 MR, PORTER: Why don't you -- go ahead 09:54:0822 MR. PORTER; [ think I'll instruct him niot to
09:50:4723  because - 09:54:1023 answerthat, Tthink you'e well beyond the scope of

09:50:4724 MR, POYFAIR: The same issue. The same issue. 09:54:1524 finding John Does, when you ask what the conversations
09:50:5025 MR. PORTER: Do you want to do some - the 09:54:1825 he'’s had with Chinese regulatory authorities.
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09:50:52 1 equivalent of u FOJA request to the Chinese government? 09:54:23 1 MR. POYFAIR: No, I didn’t ask the content. Tm 3
09:50:56 2 MR. POYFAIR: Right. 09:54:25 2 asking how many conversations. ,
09:50:56 3 MR. PORTER: Let's go talk. 09:54:26 3 THE WITNESS: I don't recall how many. :
09:51:03 4 THE VIDEOGRAPHER: Off the record at 9:51. 09:54:31 ¢ BY MR, POYFAIR:
09:52:28 5 {Recess taken.) 09:54:31 5 Q. Have you provided any documents?
09:52:28 6 THE VIDEOGRAPHER: Back on the record at 9:52.  09:54:33 3 A. Yes. ;
09:52:33 7 THE WITNESS: As 1 was saying. it all stated 09:54:36 7 Q. What documents? Same question for these folks H
09:52:35 8  when I was five, I was abused -- oh, where - 09:54:38 8 a5 we asked for the SEC and FBI, what documents have you :
09:52:39 9 MR. PORTER: Why don't you repeat the 09:54:42 9  provided?
09:52:4010 question. 09:54:4410 The repont?
09:52:4211 BY MR. POYFAIR: 09:54:4711 A. Yeah, and accompanying information with the
09:52:4212 Q. Who ~ first, ar¢ you or somebody affiliated 09:54:5112 report
09:52:4813  with you in contact with any regulators in Tet's just say 09:54:5213 Q. And -- sorry?
09:52:5514 any countries outside the U.S.? 09:54:5214 A. Just the nccompanying information.
09:52:5815 MR. PORTER: Objection. You can answer. 09:54:5515 Q. The exhibits?
09:53:0116 THE WITNESS: Yes. 09:54:56186 A. Yes,sir
09:53:0217 BY MR.POYFAIR: 09:54:5617 Q. And what clse?
69:53:0218 Q. Which countries? 09:55:0018 MR. PORTER: Objection.
09:53:031% A. China. 09:55:0219 THE WITNESS: We -~ we -- 1 mean, we have an
09:53:0420 Q. Whatelse? Any other? 09:55:0320 ongoing investigation in China. We're actively securing
09:53:0521 A. Maybe Hong Kong, but we don't know. 09:55:0721 ecvidence, And every ime the company denies it, our goal
09:53:0722 Q. And who are you in contact through? 09:55:1122 is to come out with vidcotaped or audiotaped cvidence to .
09:53:1223 A. Well, we're in contact directly with the people 09:55:1523 refute it. That's afl. But you would expect me to do !
09:53:1524  we lisied on the cover letter of the report. 09:55:1824 that :

09:53:1725

Q. Okay. Who are those people?

09;55:1825

i

(800)

939-0080
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